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THURSDAY, APRIL 6, 1978

highlights

OPERATION OUTREACH

New Information Services in Chicago

Presented in cooperation with the Chicago Federal
Information Center at 219 S. Dearborn Street, the Office
of the Federal Register is pleased to announce the
follcéwing new information services beginning April 10,
1978:

(1) Walk-in information about the latest regulations
and proposals published in the FEDERAL REGISTER.

(2) "Hot-line” telephone link-up between Chicago
and Washington for Federal Information Center staffers
to provide answers to complex questions about regula-
tions published in the FEDERAL REGISTER.

(3) “Dial-u-Reg" services for the Chicago dicling
area (312)-663-0884 to provide an “advance” look at
documents to be published in the FEDERAL REGISTER.
This service is a recorded message which will be updat-
ed each working day.

(4) Speciol training for Federal Information Center
personnel that will permit them to provide expanded
research services to visitors needing information con-
tained in back issues of the FEDERAL REGISTER or its
companion publication, the Code of Federal Regula-
tions.

These services are being tried in Chicago on an
experimental basis. If successful, other selected Federal
Information Centers across the country will have similar

services at a future date.

SUNSHINE ACT MEETINGS ..ccccecscrcseescencee 14598

NATIONAL ADVISORY COMMITTEE FOR
WOMEN

Executive order establishing 14431
ALLOY TOOL STEEL IMPORTS

Presidential proclamation modifying imitations ....c.eeecsscssceee 14433
EDUCATIONAL EQUITY RESEARCH GRANTS
PROGRAM .

HEW/NIE proposes requirements, procedures, and funding
criteria; comments by 5-8-78; applications by 5-31-78 (2
documents) (Part [V of this issue) 14634
INDIAN TRIBES AND ALASKA NATIVES

HUD/CPD sets deadiina of 5-15-78 for pre-applications for
Community Development Block Grant Discretionary Funds ... 14539

CONTINUED WSIDE
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all documents on two assigned days of the week (Monday/

EL’UE‘S‘?'QX{?F'TEfﬁga)’/ Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.)

. .y ey s

1' " Monday Tuesday Wednesday Thursday Friday
DOT/COAST GUARD | USDA/ASCS DOT/COAST GUARD | USDA/ASCS
DOT/NHTSA * USDA/APHIS - DOT/NHTSA " USDA/APHIS
DOT/FAA USDA/FNS DOT/FAA USDA/FNS
DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS
DOT/OPSO USDA/REA -~ DOT/OPSO USDA/REA

csc . csc
LABOR ’ LABOR
HEW/ADAMHA HEW/ADAMHA
HEW/CDC ' - HEW/CDC
HEW/FDA ' HEW/FDA
HEW/HRA HEW/HRA

_ HEW/HSA HEW/HSA

) HEW/NIH HEW/NIH
HEW/PHS - HEW/PHS

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the
next work day following the holiday.
Gomments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program

Coordinator, Office of the Federal Reglster National Archives and Records Service, General Servnces Adminis-
tration, Washington, D.C. 20408

ATTENTION: For questions, corrections, or requests for information please see the list of telephone numbers
appearing on opposite page.

-

Published daily, Monday through Friday (no publication on Saturdays, Svundays, or on official Federal
holidays), by the Office of the Federal Register, National Archives and Records Service, General Servicey
Administration, Washington, D.C. 20408, under the Federal Register Act (49 Stat, 6500, as amonded; 44 U.8.0,,
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch.I). Distribution
* is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402,

Phone 523-5240

The FepERAL REGISTER provides & uniform system for making available to the public regulations and leghl notices issued
by Federal agencles. Theso include Presidential proclamations and Executive orders and Federal agency documents having
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agonoy
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the iay before
they are published, unless earlier filing is requested by the issuing agency. .

The FEDERAL REGISTEE Will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actunlly bound,
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office, Washington,
D.C. 20402,

r

There are no restrictions on the republication of materisl appearing in the FPEDERAL REGISTER.

federal regjister

Area Code 202
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INFORMATION AND ASSISTANCE

Questions and requests for specific information may be directed to the following numbers. General inquiries may be

made by dialing 202-523-5240.

LY

FEDERAL REGISTER, Daily Issue: PRESIDENTIAL PAPERS:
Subscription orders (GPO) ......oocerens 202-783-3238 Executive Orders and Proclama- 523-5233
Subscription problems (GPO).......... 202-275-3050 tions.
“Dial - a - Regulation” (recorded  202-523-5022 Weekly Compilation of Presxdenﬁal 523-5235
summary of highlighted docu- Documents.
ments appearing in next day’s Public Papers of the Pres:dents ...... 523-5235
issue). Index 523-5235
Scheduling of documents for 523-3187 PUBLIC LAWS: )
publication. Public Law dates and numbers....... 523-5266
Copies of documents appearing in 523-5240 523-5282
the Federal Register. Slip Laws 523-5266
Corrections 523-5237 523-5282
Public Inspection DesK.......cevureresenees 523-5215 U.S. Statutes at Large......veeeeeeneeces 523-5266
Finding Aids 523-5227 523-5282
Public-Briefings: “How To Use the 523-3517 Index 523-5266
Federal Register.” 523-5282
Code of Federal Regulations (CFR).. 523-3419 U.S. Government Manual........c....... 523-5230
. 523-3517 Automation 523-3408
Finding Aids.... 523-5227 Speclal Projects 523-4534
HIGHLIGHTS—Continued
CRUDE OIL AND NATURAL GAS senger-cargo charters; comments by 5-16-78; reply com-
DOE/EIA to hold hearing on U.S. reserves and productio ments by 6-5-78-. : 14518
hearing 5-8-78; oomments penod extended to 5—8—78...“....... 14535- BI LATERAL TEXT".E NEGOTI ATIONS
GASOLINE

DOE/FERC publishes Commission's recommendations and
analysis of motor gasoline decontro] and transition regula-

tion 14491
PETROLEUM AND COAL PRICE AND

ALLOCATION

DOE eliminates administrative appeals from interpretations;
effective 4-1-78 14436
'PRODUCT LIABILITY AND ACCIDENT
COMPENSATION

Commerce issues an option paper (Part Il of this issue) ........ 14612

UNIFORM TRAFFIC CONTROL DEVICES
DOT/FHWA solicits public views X

RAIL BANK

DOT/FRA issues interim rules for acquiring interests in ralil
properties; effetive 4-6-78; comments by 5-22-78......ceeeersone 14472

INTERNATIONAL EDUCATIONAL AND
CULTURAL EXCHANGE

State increases per diem allowances for forelgn participants;
effective 3-31-78 14456

FEDERAL HOME LOAN BANK SYSTEM
FHLBB proposes reduced and simplified regulations; com-

14561

CITA announces negotiations with Colombia, Haiti, Mexico,
Philippines, and Thailand; promptly submitted comments
Invited
MAIL IMPORTATIONS

Treasury/Customs issues rule on the examination of sealed

14533

letter class mall by Customs officials; effective 5-8-78 .......... 14451
BANKRUPTCY-RELATED SECURITIES
SEC amends rules on resale; effective 5-1-78 14445

REGULATIONS DRAFTING WORKSHOPS
OFR announces two additional workshops to be held 5-8 thru

5-11 and 6-12 thru 6-15-78 14556
MEETINGS—
Commerce/NOAA: Potential Marine Sanctuaries ofishore of
Califomia, 4-18 through 4-21-78 (4 documents) 11445533%

DOD/Navy: Chief of Naval Operations Executive Panel Advi-
sory Commitee, Technology Sub-Panel, 4-27 and
4-28-78

HEW/Asslistant Secretary for Hsalth: U.S. National Commit-
tee on Vital and Health Statistics, 5-3 and 5-4-78 ........... 14539

Labor/OSHA: Standards Advisory Committee on Cutaneous
Hazards, 4-20 and 4-21-78 14551

14534

ments by 6-18-78 14505 USDA/FS: Humboidt National Forest Grazing Advisory
CLASS | CARRIERS IN EACH MODE Board, 5-23-78 14530
ICC proposes reporting revision; comments by 4-30-78 ......... 14528 SEPARATE PARTS OF THIS ISSUE
" CHARTER TRIPS BY FOREIGN AIR Part Il, EPA 14602
CARRIERS . Partlll, Commerce e 14612
* CAB proposes to allow split all-cargo charters and split pas- Part IV, HEW/NIE (2 documents) 14634
FEDERAL REGISTER, VOL. 43, NO. §7—THURSDAY, APRIL 6, 1978 iii



THE PRESIDENT
Executive Orders -

Advisory Committee for
‘Women, National; establishing 14431

Proclamations
Alloy tool steel imports, limita-

tions; modifications ....c..ceeseenee 14433
EXECUTIVE AGENCIES
AGENCY FOR INTERNATIONAL
DEVELOPMENT
Rules

Procurement; contractor pro-
posed salaries; approval and
reporting procedures

AGRICULTURAL MARKETING SERVICE

Rules ~

Oranges, navel, grown in Ariz

...............

and Calif . 14435
Oranges, valencia, grown in

Ariz, and Calif ....cccveerneseesconssaes 14435
Proposed Rules
Milk marketing orders:

Eastern Ohio-Western Penn-
sylvania

AGRICULTURE DEPARTMENT

14478

- See also Agricultural Marketing

L]

Service; Farmers Home ' .
Administration. Forest Ser-
vice.

ARMY DEPARTMENT

Rules .

Investigations; procedures for
officers and boards of offi-
cers 14458

CIVIL AERONAUTICS BOARD -

Proposed Rules

Accounts and reports for
certificated air carriers; uni-
form system, ete.: i

Corporate disclosure regula-

tions, model; terminated....... 14523
Charters; split all-cargo and
split passenger-cargo ............. 14519
Notices

Hearings, etc.;
Pevsner, Donald L. correc-
tion
Trans World Airlines, Ime ...

COAST GUARD

Rules

Anchorage regulations:
South Carolina

COMMERCE DEPARTMENT

See also Foreign-Trade Zones
Board; National Oceanic and-
Atmospheric Administration.

Notices

Product liability and accident
compensation issues; inquiry.. 14612

14530
14530

14470

-------------------------

contents

COMMUNITY PLANNING AND
DEVELOPMENT, OFFICE OF
ASSISTANT SECRETARY

Notices

Community development block
tso

grants:
Indian tribes and Alaska na-

tives; pre-application dead-

line .... 14539

. COMMUNITY SERVICES ADMINISTRATION

Notices
Emergency energy assistance

program, funding declara-

tions 14533
CUSTOMS SERVICE
Rules
Antidumping:

Disclosure conferences during
full-scale investigations;
COITECEION ...cccrvvnrisenercsanccscacesse 14456

Mait mportations, examination
of letter mail....ccveccvssecceniiosnsess 14451
Notices - :
Duty-free treatment revocation
petitions: ~

Chlorohenzilate, technical,
from ISTael ......cceercrencrcennecosnes 14563

Wire mesh fabric from

. Mexico 14562

Tariff reclassification petitions:
Bicycle reflectors, wide angle.. 14562

DEFENSE DEPARTMENT

See Army Department; Navy

Department.

ECONOMIC REGULATORY

ADMINISTRATION

Rules -
Administrative procedures and
sanctions:

Coal and oil; appea.l from
interpretations ......cecesensnnee 14436

' ENERGY DEPARTMENT
See also Economic Regulatory

Administration; Energy In-

formation Administration;

Federal Energy Regulatory

Commission.

Proposed Rules
Petroleum allocation and price
rules and regulations:

Motor gasoline, exemption;
recommendations; cross ref-

* erence 14491

ENERGY INFORMATION ADMINISTRATION

Notices
Oil and gas reserves survey; es-
timates, production and

ownership, etc.; extension of
time

14535 -

ENVIRONMENTAL PROTECTION AGENCY
Rules

Air programs; energy-related
authority:

- Kansas 14470

Notices

Environmental programs, air

and water pollution, pes-

ticides, ete.; public participa-
tion in regulatory process;
subject list
Water pollution control; safe
drinking water; public water
systems designations:
Colorado

EXPORT-IMPORT BANK
Rules

Freedom of mformation. correc-
tion

FARMERS HOME ADMINISTRATION

Notices

Disaster and emergency areas:
Michigan
Mississippi
New Jersey 14529
Tennessee 14530

FEDERAL AVIATION ADMINISTRATION
Rules
Airworthiness directives:
General Electric e
Hawker Siddeley .uecamsisns
McDonnell DOUgIAS .oicessercess
Pratt & Whitney ...
Control zone and transition
area
Control zones
Standard instrument approach
procedures
Transition areas (2
ments)

Proposed Rules

Airworthiness directives:
Pratt & Whitney ...
Transition areas ...

FEDERAL ENERGY REGULATORY
COMMISSION

Proposed Rules

14604

14537

14438

14629
14529

14438
14439
14440
14441

14442
14443

14444
14442

YTy

docu-

14517
14518

Y TP TTYYTYYITTY

"Petroleum allocation and price

rules and regulations:
Motor gasoline, exemption;
recommendations ...
Notices
Hearings, elc..
Watson Petroleums Explora-
tion, Ltd., et al ...cemsincnnnen 14536

FEDERAL HIGHWAY ADMINISTRATION

Notices

Traffic Control Devices, Uni-
form, National Advisory
Committee; InQUIry e

14491

. 14561

iv - FEDERAL REGISTER, VOL. 43, NO. 67—THURSDAY, APRIL 6, 1978



FEDERAL HOME LOAN BANK BOARD

Proposed Rules
Federal home loan bank system:
Simplification of regulations..

FEDERAL MARITIME COMMISSION

Naotices .

Environmental statements;
availability, ete.:

Pacific Westbound Con-
ference; wastepaper and-
woodpulp to JADAN ..weeeescannes

Freight forwarder licenses:

Global Freight Forwarders,

Inc, et al 14538
Ol pollution; certificates of
-financial responsibility ........ 14537

FEDERAL RAILROAD ADMINISTRATION

Rules

Rail banking, acquiring interests
inrail properties; interim regu-
lations and iINQUITY ....coceererssnnse

FEDERAL REGISTER OFFICE

Notices

Regulationsdrafting workshops,
May and JUNE ..ccceemcescsscssosceseess 14556

FEDERAL TRADE COMMISSION

Proposed Rules _

Consent orders:

Roland International Corp. et

al . 14524

FISH AND WILDLIFE SERVICE
Rules
Public access, entry, use, and
recreation:
Salinas ILagoon  National
Wildlife Refuge, Calif...........

FOREIGN-TRADE ZONES BOARD

Notices

Foreign-trade zone applications:
Philadelphia, Pa..eecccvscnes

FOREST SERVICE

Notices

Environmental statements;
availability, ete.:

Lewis & Clark National Forest,

- Rocky Mountain Front Plan-

ning Unit, Mont.; exbensmn

of time

Meetings: )

Humboldt National Forest

Grazing Advisory Board......

GENERAL ACCOUNTING OFFICE

Notices

Regulatory reports review; pro-
posals, approvals, ete....cererscees

GENERAL SERVICES ADMINISTRATION

See Federal Register Office.

GEOLOGICAL SURVEY
Notices

Coal leasing areas:
TLa Ventana, N. MeX ...ccccrvancenne
New England-Mott, N. Dak ....

14505

145\38

14472

14477

14531

eessvesee

14530

14530

CONTENTS

Red Desert, W0 .cueeccciucsscsnsenses 14550
Rock Springs, WY0 .cceceersseness 14550
Tsaya, N. Mex 14550

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See also National Institute of
Education.

Notices
Meetings:
Vital and Health Statistics Na-
tional Committee..ceescerces . 14539

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See also Community Planning
and Development, Office of

Assistant Secretary.
Rules
Low-income housing:
Fairmarket rents and contract
rent sautomatic annual

adjustment factors; Califor-
nia and New Jersey market
areas

INTERIOR DEPARTMENT

See Fish and Wildlife Service;
Geological Survey; Land Man-
agement Bureau.

INTERNATIONAL COMMUNICATION
AGENCY

Rules

Privacy Act policies and proce-
dures, editorial amendments.. 14457

INTERSTATE COMMERCE COMMISSION

14457

Rules
Railroad car service orders;

Ballast cars, substitution......... 14475

Freight cars; distribution ........ 14476

Grain cars, distribution ....ccec... 14475

Multiple-car shipments............ 14473

Railroad car service orders; var-
fous companies:

Missouri Pacific Railroad
Co 14476

St. Louis-San Francisco Rall-
way Co 14474

Proposed Rules
Reports:

Certification reporting re- -
quirements, class I carrlers; -
inquiry 14528

Notices

Hearing assignments (2 docu-
ments) .o rresensons weeee. 14595, 14596

Motor carrier, broker, water car-
rier, and freight forwarder ap-
plications 14563

Motor carrier, broker, water car-
rier, and freight forwarder ap-
plications; correction.....ceccereee. 14585
Motor carrlers:
Transfer proceedings .....c.. e 14596
Petitions, applications, finance
matters (including temporary
authorities), railroad abandon-
ments, alternate route de-
viations, and intrastate ap-

plications 14574

Petitions, applications, finance
matters (including temporary
authorities), railroad abandon-
ments, alternate route de-
viations, and intrastate ap-
plications; corrections (3 docu-
ments)

JUSTICE DEPARTMENT

SeelLaw Enforcement Assistance
Administration.

LAND MANAGEMENT BUREAU
Notices
Alaska native selections; applica-
tions, ete.:
Koniag, Inc.; correction. . 14540
Ninilchik Natives Association,
Inc
Seldovia Native Association,
Inc. (2 documents) ..... 14540, 14542
Applications, ete:
Wyoming (2 documents) 14549
Withdrawal and reservation of -
lands, proposed, etc.:
Michigan

LAW ENFORCEMENT ASSISTANCE
ADMINISTRATION

Notices .

Pre-release program, model,
evaluation; research grant pro-
posals solicitation ...cceccscccsnee. 14550

MANAGEMENT AND BUDGET OFFICE

Notices

Clearance of reports; lists of re-
quests .

Privacy Act; systems of re-
cords 14556

NATIONAL ARCHIVES AND RECORDS
SERVICE

See Federal Register Office.

NATIONAL INSTITUTE OF EDUCATION
Proposed Rules

Grant programs:
Educational equity research .. 14634

Notices

Grant programs; applications
closing dates:
Educational equity research .. 14636

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

Rules

14595

14545

14548

14556

‘Whaling:

Bowhead whales, taking by In-
dians, Aleuts, or Eskimos for
subsistence; correction..........

Notices
Marine mammal permit applica-
tions, ete.:

Mystic Marinelife Aquarium ..

Meetings:

Marine sanctuaries, potential,
offshore California (4 docu-
ments)..eececne. eesesrcesse 14532, 14533

14477

14532

FEDERAL REGISTER, VOL. 43, NO. 67—THURSDAY, APRIL 6, 1978 v



NATIONAL TRANSPORTATION SAFETY
BOARD

Notices )
Safety recommendations and ac-

cident reports; availability,
responses, etc

NAVY DEPARTMENT
Notices

Environmental
availability, ete.:
Kahoolawe Island, Hawaii;
weapons training; hear-
ings

Meetings:
CNO Executive Panel Advisory
CommUIttee v.cerervrecrenrernsssnssanses . 14534

NUCLEAR REGULATORY COMMISSION
Notices '
Regulatory guides; issuance and
availability -
Standard review plan; issuance
and availability (5 docu-
MENLS) .eevrresedrererisnsseosassns 14552, 14553
Applications, etle.;
Baltimore Gas & Electric

14555
statements;

14534

14552

Co. 14551

- Ilinois Power Co....cccuceesscnnce reres 14551
Portland General Electric Co.

et al 14552

Rochester Gas & ElectricCorp. 14554
SanDiego Gas & Electric Co. et

al 14555
Tennessee Valley Authonty (¢

AOCUIENLES) cervricrrcrnorssanssrasses 14554
Wisconsin Electric Power.

Co ; 14555

CONTENTS

OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION

" Notices

Meetings:
Cutaneous Hazards Standards
Advisory Committee .....ceeeeee

SECURITIES AND EXCHANGE
COMMISSION

Rules

Securities and Securities Ex-
change Acts:
Bankruptey-related securities, -
resales
Securities Exchange Act:
Transactions by members of
National securities ex-
changes; COITeCtion ..ivgereess
Notices
Self-regulatory organizations;
proposed rule changes:
American Stock Exchange,
Inc. (2 documents) ..... 14558, 14559
Hearings etc.:
Admiralty Fund, Insurance Se-
ries - 7 14557
_Major Resources, INC. ......eeeees 14559
National Fuel Gas Co. et al..... 14559

14445

14451

STATE DEPARTMENT
See also Agency for Interna-
tional Development.

Rules

International educational and
cultural exchange program; in-
creased per diem allowances to .

foreign participants .....cccceseen 14456

14551

Notices
Art objects, importation:
Egyptian Tutankhamun
.collection; extension of
- stay
Romania, culturally signifi-
cant objects from ....cesscsnse
Environmental statements;
availability, etc.:
Antarctic Living Marine Re-
sources Conservation Re-
gime; extension of time ...

TENNESSEE VALLEY AUTHORITY

Notices

Transmission line and substa-
tion; Cordova-Union-Browns
Ferry, Tenn., Miss and Ala.,
hearing

14661
14561

14560

14561

" TEXTILE AGREEMENTS IMPLEMENTATION

COMMITTEE
Notices

Bilateral tfextile negotiations
with Colombiga, Haiti, Mexico,
Philippines, and Thallandg; in-
quiry 14533

TRANSPORTATION DEPARTMENT

See Coast Guard; Federal Avi-
ation Administration; Federal
Highway Administration; Fed-
eral Railroad Administration.

TREASURY DEPARTMENT
See Customs Service.
VETERANS ADMINISTRATION

Proposed Rules

Procurement; contract files rec-
ord requiréments, etc ...ueeeiees 14526

vi FEDERAL REGISTER, VOL. 43, NO. 67-—THURSDAY, APRIL &, 1978



list of cfr parts affected in this issue

The following numerical guids is a fist of the parts of each titie of the Code of Fedoral Reguiations atfecied by documents published in today’s issuve. A
cumulative list of parts affected, covering the current month to date, follows beginning with the second lssue of the month.

ACunulauveListofCFHSechonsAﬁectedsmbﬁshodsepmtdya!heMdudmmmmmmmmwmaﬂedsdbym
pubﬂshedsancemerevsnndateofead\hue.

3CFR 12 CFR—Continued . 22 CFR
EXECUTIVE ORDERS: . Prorosep Rures—Continued 61 14456
11126 (Revoked by EO 12050).... 14431 525 14505 505 14457
- 11832 (Revoked by EO 12050).... 14431 526 14505 o4 cep
12050 14431 527 14505
PROCLAMATIONS: ggé ﬁggg 838 14457
4445 (Revoked in part by Proc. 32CFR
4559) 14433 14CFR 519 14458
44TT(See Pro& 4559) ccvrersereeene. 14433
4509 (Revoked in part by Proc. 71 (& doomenter - Leda, 14443 SO :
4559) 14433 oo ° "14444 110 14470
4559 14433
7CER . Prorosen RuLes: 40 CFR
39 14517 55 14470
907, 14435 71 14518
308 - 14435 207 14519 41CFR
Prorosen RULss:. 208 14519 Ch. 7 14471
1036 z 14478 212 14519
241 14523 Prorosxzn Rurzs:
16 CFR - 245 14523 Ch.8 14425
205 14436 246 14523 4s5cmn
303 14436 16 CFR Pr B
OPOSED LULESC
PrROPOSEN RULES: <
. OPOSED RULES:
210 (2 dOCUMENtS) oo, 14487 T2 1; 14524 1430 14634
211 (2 documents)...ccceccccecees. 14491 49 CFR
212 (2 documents) 14491 17CFR 270 14472
12CFR gzg iﬁg 1033 (6 documents) ......... 1447314476
Y. 8
40 . . 14438 241 14451 Paoroskn Rures:
PrOPOSED RUIRSS 249 14445 1241 14528
521 14505
522 14505 1@ CFR S0 CFR
523 14505 145 14451 26 . 14477
524 14505 153 14456 230 14477
reminders
(The items: in this list were editorially compiled as an aid to Frorrar Recistax users. Inclusion or exclusion from this list has no legal

significance: Since thislist is intended as & reminder, it does not include effectiye dates that occur within 14 days of publication.)

Rules Goling Into Effect Today

EPA—AIr poliution; state implementation pians:
Oldahoma weeeeseeeecereeeneceee. 3275; 3-7-78

=

List of Public Laws

Norz: No public bills which have become
law were received by the Office of the Fed-
eral Register for inclusion In today's List or
PusrLic Laws.
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1CFR
Ch.1

CUMULATIVE LIST OF CFR PARTS AFFECTED DURING APRIL

of Federal Regulations a
April.

13865

3CFR

ExecuTIvE ORDERS:

11126 (Revoked by EO 12050).... 14431
11832 (Revoked by EO 12050).... 14431

12050 14431
PROCLAMATIONS:
4445 (Revoked in part by Proc.

4559) . 14433
4477 (See Proc. 4659) ....ccnene reonse 14433
4509 (Revoked in part by Proc.

4559) 14433
4559 14433
MEMORANDUMS: *
March 21, 1978....ccccvrriemsnsresonssaces 13999
4CFR
Prorosep RULES:

21 14318
5CFR -
213 14001
315... 14001
7CFR
1 14002
2 14004
102 14005
907 14435
908 14435
910 14303
1948 14282
PROPOSED Rm.ns_: ;

729 14025

913 14319

989 14024

1036 14478

1068 14025

1446 14035

1822 14322
8 CFR ;
299 14303
9 CFR
75 14022
PROPOSED RULES: .

92 14042

113 14042

381 14043

40 CFR
Ch.1 14097
206 14436
303 14436
430 : 13865
ProOrPOSED RULES:

210 14491

211 14491

212 14491

430 13888
viii -

12CFR
207 14304
220 14304
221, 14304
224 14304
404 14438
laaorosznliumgs:
9 13889
521 14505
522 14505
. 523 14505
524 ... 14505
525 14505
526 34505
527 14505
531 14505
532 14505
13 CFR
108 14007
14 CFR
1 S 13866, 13868, 14438-14441
71 13869, 14442, 14443
97 14444
1204 14008
PROPOSED RULES:
39 13890, 14517
71 13891, 14518
121 13891
129 13891
207 13892, 14519
208 13892, 14519
- 212 13892, 14519
214 13892
241 14523
245 14523
246 14523
298 13892
304 14044
371 13892
372a 13892 °
373 13892
378 13892
378a 13892
16 CFR .
ProroseD RULES:
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[3195-01]
Title 3—The President
Executive Order 12050 April 4,1978 .

Establishing a National Advisory Committee for Women

_ By virtue of my authority as President of the United States of America,
and in order to promote equality for women in the cultural, social, economic
and political life of this Nation, it is hereby ordered as follows:

SectioN 1. Establishment of a National Advisory Committee for Women. There is
established a National Advisory Committee for Women (hereafter the Com-
" mittee).

Sec. 2. Membership. The President shall appoint not more than thirty
individuals to serve on the Committee and shall designate one member to
chair the Committee.

Sec. 3. Responsibilities of the Commiltee. (a) The Committee shall advise the
President on a regular basis of initiatives needed to promote full equality for
American women. .

(b) The Committee shall assist in reviewing the applicability of such
initiatives, including recommendations of the 1977 National Women’s Confer-
ence, to particular programs and policies.

(c) The Committee shall promote the national observance of the United )

Nations Decade for Women, Equality, Development and Peace (1975-1985).
(d) The Committee shall gather and disseminate information relating to
its responsibilities.
() The Committee shall consult regularly with the Interdepartmental
‘Task Force established in Section 6.

] Sec. 4. Committee Procedures. (a) The Committee may establish, within the

limits of available funds, such working groups as may be necessary to fulfill its
tasks. The membership of such groups may include persons not members of
the Committee. .

(b) The Committee shall establish such procedural regulations as are
necessary to carry out its responsibilities.

(c) The Committee shall conclude its work by March 1, 1980, and shall
make a final report to the President.

SEC. 5. Assistance and Cooperation. The Committee may request any agency
of the Executive Branch of the government to furnish it with such information,
advice, funds and services as may be useful for the fulfillment of the Commit-
tee’s functions under this Order. Such agencies are authorized, to the extent
permitted by law, to honor the Committee’s requests.

SEc. 6. Interdepartmental Task Force. The head of each agency within the
Executive Branch shall designate persons responsible for reviewing the appli-
cability of initiatives designed to promote full equality for American women,
including recommendations of the 1977 National Women's Conference, to the
agency’s programs and policies. Persons so designated shall constitute the
Interdepartmental Task Force, which shall consult regularly with the Commit-
tee. The President shall designate a person to chair the Task Force.
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14432 , THE PRESIDENT

SEC. 7. Federal Advisory Committee Act Functions. Notwithstanding the provi-
sions of any other Executive Order, the functions of the President under the
Federal Advisory Committee Act (5 U.S.C. App. I) which are applicable to the
Committee, except that of reporting annually to  the Congress, shall be per-
formed by the Secretary of Labor in accordance with guidelines and proce-
dures established by the Administrator of General Services.

SEc. 8. Revocations. Executive Order No. 11126, as amended, and Execu-
tive Order No. 11832, as amended, are revoked.

— ‘
THE WaITE HOUSE,
April 4, 1978.

[FR Doc. 78-9402 Filed 4-5-78; 10:59 am]
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THE PRESIDENT
[3195-01]

Proclamation 4559 . April 5, 1978

Modification of Temporary Quantitative Limitations on the Importation into the United
- States of Certain Articles of Alloy Tool Steel

By the President of the United States of America
A Proclamation

1. Proclamation No. 4445, of June 11, 1976, as modified by Proclamation
No. 4477 of November 16, 1976, and Proclamation No. 4509 of June 15,
1977, imposed quantitative restrictions on the importation of certain articles
of specialty steels. Section 203(h)(4) of the Trade Act of 1974 (the Trade Act)
(19 U.S.C. 2253(h)(4)) permits the President to reduce or terminate any such
relief if, after taking into account advice received from the United States
International Trade Commission (USITC) and after seeking advice from the
Secretaries of Commerce and Labor, the President determines that the reduc-
tion or termination is in the national interest.

2. I have sought and received advice from the USITC and from the
Secretaries of Commerce and Labor concerning the effects of reducing or
terminating import relief provided by Proclamation No. 4445, as modifed by
Proclamation No. 4477 and Proclamation .No. 4509, on steel provided for in
item 923.26 of the Tariff Schedules of the United States (TSUS). I have
determined, after considering that advice, that the exclusion of certain steels
provided for in item 923.26 of the TSUS, known as chipper knife steel and
band saw steel, from such quantitative restrictions is in the national interest.

3. Accordingly, the purpose of this proclamation is to terminate in part
Proclamation No. 4445 of June 11, 1976, as modified by Proclamation No.
4477 of November 16, 1976, and Proclamation No. 4509 of June 15, 1977, so
as to exclude so-called chipper knife steel and band saw steel provided for in
item 923.26, TSUS, from the present quantitative restrictions for the remain-
der of the restraint period which began on June 14, 1977 and the entire
restraint period beginning on June- 14, 1978, and to make an appropriate
reduction in the quota quantities for item 923.26, TSUS, applicable to the
European Economic Community and Sweden for the restraint period begin-_
ning June 14, 1978 to reflect the exclusion of so-called chipper knife steel and
band saw steel. The authority for this action is set forth in section 203(h)(4)
(19 U.S.C. 2253(h)(4)), and section 125(b) (19 U.S.C. 2134(b)) of the Trade
Act.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States
of America, acting under the authority vested in me by the Constitution and
the statutes of the United States, including sections 125 and 203 of the Trade
Act (19 U.S.C. 2135 and 2253, respectively), do proclaim that—

A. Subpart A, part 2, of the Appendix to the TSUS (19 U.S.C. 1202) is
modified as follows:

(1) by modifying headnote 2(a)(iii) to read as follows:

“(iti) The term “alloy tool steel” in item 923.26 refers to alloy steel which contains the following
combinations of elements in the quantity, by weight, respectively indicated:

not less than 1.0% carbon and over 11.0% chromium; or

not less than 0.8% carbon and 1.25% to 11.0% inclusive chromium; or

not less than 0.85% carbon and 1% to 1.8% inclusive manganese; or
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THE PRESIDENT

0.9% to 1.2% inclusive chromium and 0.9% to 1.4% inclusive molybdenum; or
not less than 0.5% carbon and not less than 3.5% molybdenum; or
not less than 0.5% carbon and not less than 5.5% tungsten;

but does not include the three following types of alloy tool steel which contain, in addition to
iron, each of the specified elements by weight in the amounts indicated:

(1 carbon: , not less than 0.95 nor more than 1.13 percent;
manganese: not less than 0.22 nor more than 0.48 percent;
sulfur: none, or not more than 0.03 percent;
phosphorus: «~  Dohe, or not more than 0.03 percent;
silicon: . not less than 0.18 nor more than 0.37 percent;
chromium: N N not less than 1.25 nor more-than 1.65 percent;
nickel: ) none, or not more than 0.28 percent;
copper: none,.or-not more than 0.38 percent;
molybdenum: none, or not more than 0.09 percent; or

(2) ~ carbon: - not less than 0.48 nor more than 0.55 percent;

' manganese: not less than 0.20 nor more than 0.50 percent;
silicon: not less than 0.75 nor more than 1.05 percent;
chromium: . not less than 7.25 nor more.than 8.75 percent;
molybdenum: not less than 1.25 nor more than 1.75 percent;
tungsten: ’ . none, or not more than 1.75 percent;
vanadium: not less than 0.20 nor more than 0.55 percent; or

(3) carbon: * not less than 0.47 nor more than 0.53 percent;
manganese: not less than 0.60 nor more than 0.90 percent;
sulfur: none, or not more than 0.015 percent;
phosphorus: none, or not more than 0.025 percent;
silicon: not less than 0.10 nor more than 0.25 percent;
chromium: not less than 0.90 nor more than 1.10 percent;
nickelt not less than 0.50 nor more than 0.70 percent;
molybdenum: not less than 0.90 nor more than 1.10 percent;

' vanadium: not less than 0.08 percent nor more than 0.15 per-
. cent;” -

(2) by inserting “3,167”” and “8,295” in lieu of the existing quota quanti-
ties applicable to the European Economic Community and Sweden, respective-
ly, in the quota quantity column headed June 14, 1978, for item 923.26.

B. The modifications of subpart A of part 2 of the Appendix to the TSUS,
made by this proclamation, shall be effective as to articles entered, or with-
drawn from warehouse, for consumption on and after the second day follow-
ing the-date of publication of this proclamation in-the FEDERAL REGISTER.

IN WITNESS WHEREOF, I have hereunto set my hand this fifth day of
April, in the year of our Lord nineteen hundred and seventy-eight, and of the
Independence of the United States of America the two hundred and second.

ey (2

[FR Doc. 78-9408 Filed 4-5-78; 12:04 pm]

.
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V [3410-021 and is not for the purpose of maintain- [3410-02]
: ing prices to farmers above the level '
i — 1 [Valencia Orange Regulation 583; Valenciz
Title 7—Agriculture which it is declared to be the policy of Oralige Regulation 582, Amdt. 11

CHAPTER IX—AGRICULTURAL MAR-
KETING .SERVICE (MARKETING
AGREEMENTS AND  ORDERS;
FRUITS, VEGETABLES, NUTS), DE-
FARTMENT OF AGRICULTURE

INavel Orange Regulation 4381

PART 907-—-NAVEL ORANGES
GROWN IN ARIZONA AND DESIG-
NATED PART OF CALIFORNIA

ﬁmiiuiion of Handling

AGENCY: Agricultural Marketing
Service, USDA.

ACTION: Final Rule.

SUMMARY: This regulation estab-
lishes the quantity of fresh California-
Arizona navel oranges that may be
shipped to market during the period
April 7-13, 1978. Such action is needed
to provide for orderly marketing of
fresh navel oranges for this period due
to the marketing situation confronting
the orange industry.

EFFECTIVE DATE: April 7, 1978.

FOR FURTHER INFORMATION
‘CONTACT .

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
Findings. Pursuant to the marketing
agreement, as amended, and Order No.
907, as amended (7 CFR Part 907), reg-
ulating the handling of navel oranges
grown in Arizona and designated part

of California, effective under the Agri- -

- cultural Marketing Agreement Act of
1937, as amended (7 U.S.C. 601-674),
and upon the basis of the recommen-
dations and information submitted by

_ the Navel Orange Administrative
Committee, established under this
marketing order, and upon other in-
formation, it is found that the limita-
tion of handling of navel oranges, as
__ hereafter provided, will tend to effec-
" tuate the declared policy of the act by
tending to establish and maintain such
orderly marketing conditions for such
oranges as will provide, in the inter-
ests of producers. and consumers, an
orderly flow of the supply thereof to
market throughout the normal mar-
keting season. to. avoid unreasonable
fluctuations in supplies and prices,

Congress to establish under the act.
The committee met on April 4, 1978,
to consider supply and market condi-
tions and other factors affecting the
need for regulation and recommended
a quantity of navel oranges deemed

.- advisable to be handled during the

specified week. The committee reports
the demand for navel oranges was
easier during the last 7-day period.

It is further found that it is imprac-
ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking and post-
pone the effective date until 30 days
after publication in the Froxrar Rec-
1sTER (5 US.C. 553), because of insuffi-
cient time between the date when in-
formation bhecame available upon
which this regulation is based and the
effective date necessary to effectuate
the declared policy of the act. Inter-
ested persons were given an opportuni-
ty to submit information and views on
the regulation at an open meeting. It
is necessary to effectuate the declared
purposes of the act to make these reg-
ulatory provisions effective as speci-
fied, and handlers have been apprized
of such provisions and the effective
time.

§907.738 Navel Orange Regulation 438.

Order. (2) The quantities of navel or-
anges grown in Arizons and California
which may be handled during the
period April 7, 1978, through April 13,
1978, are established as follows: (1)
District 1: 770,000 cartons; (2) District
2: 180,000 cartons; (3) District 3: Un-
limited movement.

(b) As used in this section, “han-
dled”, “District 1", “Distriet 2", “Dis-
trict 37, and “carton” mean the same
as defined in the marketing order.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-674)

Dated: April 5, 1978.

CrArcxs R. BRADER,
Deputy Director, Fruitl and Vege-
table Division, Agricultural
Marketing Service.
{FR Doc. 78-9406-Filed 4-5-78; 11:35 am]

PART 908—VALENCIA ORANGES
GROWN IN ARIZONA AND DESIG-
NATED PART OF CALIFORNIA

Limitation of Hondling

AGENCY: Agricultural Marketing
Service, USDA.

ACTION: Final rule.

SUMMARY: This action establishes
the quantity of fresh California-Ariza-
na Valencia oranges that may be
shipped to market during the pericd
April 7-13, 1978, and increases the
quantity of such oranges that may be
so shipped during the period March
31, to April 6, 1978. Such action is
needed to provide for orderly markef-
ing of fresh Valencia oranges for the
periods specified due to the marketing
gltuation confronting the orange in-
ustry.

DATES: The regulation becomes ef-
fective April 7, 1978, and the amend-
ment is effective for the period March
31 to April 6, 1978.

FOR FURTHER INFORMATION
CONTACT:

Charles R. Brader, 202-447-6393.

SUPPLEMENTARY INFORMATION:
Findings. Pursuant to the marketing
agreement, as amended, and Order No.
908, as amended (7 CFR Part 908), reg-
ulating the handling of Valencia or-
anges grown in Arizona and designated
part of California, effective under the
Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C 601~
674), and upon the basis of the recom-
mendations and information submit-
ted by the Valenciz Orange Adminis-
trative Committee, established under
this marketing order, and upon other
informatian, it is found that the Jimi-
tation of handling of Valenciz oranges,
as hereafter provided, will tend fo ef-
fectuate the declared policy of the act.
‘The committee met ox April 4, 1978,
to consider supply and market condi-
tions and other factors affecting the
need for regulation, and recommended
quantities of Valencia oranges deemed
advisable to be handled during the
specified weeks. The committee re-
ports the demand for Valencia oranges
continues strong this week but is ex-
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pected to decrease somewhat next
week.
It is further found.that it is imprac-
, ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking, and post-
pone the effective date until 30 days
after publication in the ¥epeEraL REG-
1STER (5 U.S.C. 553), because of insuffi-
clent time between the date when in-
formation became available upon
which this regulation and amendment
are based and the effective date neces-
sary to effectuate the declared policy
of the act. Interested persons were
given an opportunity to submit infor-
mation and views on the regulation at
an open meeting, and the amendment
relieves restrictions on the handling of
Valencia oranges. It is necessary to ef-
fectuate the declared purposes of the
act to make these regulatory provi-
slons effective as specified, and han-
dlers have been apprised of such provi-
sions and the effective time.

§908.883 Valencia Orange Regulation 583.

Order. (2) The quantities of Valencia
oranges grown in Arizons and Califor-
nia which may be handled during the
. period April 7, 1978, through April 13,
1978, are established as follows: (1)
District 1: 109,053 cartons; (2) District
2: 55,304 cartons; (3) District 3: 200,000
cartons. .

(b) As used in this section, “han-
dled”, “District 17, “District 2”, “Dis-
trict 37, and “carton” mean the same
as defined in the marketing order.

2. Paragraph (a)3) in §908.882 Va-
lencia Orange Regulation 582 (43 ¥R
13367), is hereby amended to read: -

“(3), District: 276,000 cartons.”

(Secs. 1-19, 48 Stat. 31, as amended; 7 th C.
601-674.)

Dated: April 5, 1978.

CHARLES R.'Bmmm,
Deputy Director, Fruit and Vege-
table Division, Agricultural
~ Marketing Service. ‘
LFR Doc. 718-9405-Filed 4-5-78; 11:34 am]

[3i28-01]
Title 10—Energy

CHAPTER II—FEDERAL ENERGY
ADMINISTRATION !

PART 205—ADMINISTRAYIVE -
PROCEDURES AND SANCTIONS

PART 303—ADMINISTRATIVE
PROCEDURES AND SANCTIONS

Appeal from Interpretations
AGEN CY: Department of Energy.

!Eprroriar. Nore: Chapter I will be re-
nsmed at a future date to reflect that it

RULES AND REGULATIONS

_ACTION: Final rule, |

SUMMARY: The Department of
Energy (DOE) hereby amends its, pe-
troleum and coal price and allocation
procedural regulations to eliminate ad-
ministrative appeals from interpreta-
tions issued by the Office of the Gen-
eral Counsel and to institute related
procedural changes. These amend-
ments are adopted substantially in the
form proposed. This action is being
taken because the DOE regards ad-
ministrative appeal of formal interpre-
tations as unnecessary and inappropri-

“ate.

EFFECTIVE DATE: April 1, 1978.
FOR FURTHER INFORMATION

"CONTACT:

Charles Cope (Office of General
Counsel), 12th 'and Pennsylvania
Avenue NW., Room 1119, Washing-
ton, D.C. 20461, 202-566-9079. -

SUPPLEMENTARY INFORMATION:
On January 13, 1978, DOE issued a
notice of proposed rulemaking (43 FR
2729, January .19, 1978, as corrected at
43 FR 3568, January 26, 1978) in
which DOE proposed to amend its pe-
troleum price-and allocation procedur-
al regulations to eliminate administra-
tive appeal of formal interpretations
issued by the Office of the General
Counsel or Regional Counsels pursu-
ant to.-10 CFR Part 205, Subpart F,
while preserving the right to seek
modification or rescission of an inter-

" pretation at any time under Subpart F

of Part 205. The preamble to the pro-
posed regulation indicated that it was
DOEFE’s intention to delegate to the As-
sistant General Counsel for Interpre-
tations and Rulings the authority to
issue formal interpretations. The DOE
also proposed to revise the procedural
regulations to permit applications for
reconsideration of an interpretation to
be submitted to the General Counsel
of the DOE within 30 days of the issu-
ance of the interpretation. A parallel
change in the procedural regulations
applicable to the coal program at 10
CFR Part 303, Subpart G, was also
proposed.

DOE received six written comments
in response to the notice of proposed
rulemaking, including four late com-
ments. All these comments were taken
into account in formulating the
amendments adopted today.

Most of the comments received sup-
ported the amendments proposed by
DOE. Some of the comments proposed
additional changes. One proposal was
to impose & time limit for responding
to requests for interpretation. DOE
believes that this suggestion is outside
the scope of the rulermnaking proceed-
ing and is unnecessary in view of var-
101,1s steps taken within the last year

contains regulations administered by the
Department of Energy.

by DOE which have substantially re.
duced both the backlog of interpreta-
tion requests and the time required to
respond to such requests. Another pro-
posal was to strictly construe the defl-
nition of “aggrieved,” which appears
in §§205.2 and 303.2, in order to re-
strict the number of “aggrieved per«
sons” who may file a request for re-
consideration under the new reconstd-
eration provisions proposed 4n the
notice - of proposed rulemaking
(§8§ 205.85(f) and 303.95(f)). These pro- '
visions, as proposed, permitted “any
persons aggrieved by an interpreta-
tion” to submit & request for reconsids.
eration. The pre-existing appeal provi-
sion permitted “any person aggrieved
by an interpretation” to submit an
appeal. The number of persons which
have filed appeals of interpretations
has not been excessive and no undue
delays have been encountered because
of this language. DOE has therefore
made no change in this respect in the
amendments adopted today.
DOE, has, however, revised tho re-

“consideration provision in another re:

spect to minimize undue delay. Sec-
tions 205.85(f) and 303.95(1), as adopt-
ed, provide that a petition for recon-
sideration will be deemed denied if the
General Counsel does not respond to
the petition within 60 days of receipt
of the petition. The General Counsel
may, however, extend the time for
such response by notifying the petl.
tioner of such extension within the 60-
day period. In all other respects the
amendments adopted today reflect the
amendments s proposed,

The new procedures adopted today
are effective April 1, 1978. DOE will
apply the new procedures to interpre-
tations issued on or after April 1, 1978,
while continuing to apply the appeals

. procedures in effect prior to April 1,

1978, to any appeal of an interpreta-
tion filed pursuant to those proce-
dures prior to April 1, 1978. DOE will
also permit appeals to be filed on or
after April 1, 1978, in connection with
any interpretation issued prior to
April 1, 1978, if the 30-day period for
filing an appeal has not run by that
date. However, in such cases, if all par-
ties served with the interpretation
agree, DOE will review an interpreta-
tion as a petition for reconsideration
gn(g:er the new procedures adopted
oday.

(Emergency Petroleum Allocation Act of
1973, Pub. L. 93-159, as amended, Pub. L.
93-511, Pub. L. 94-99, Pub, L. 94-133, Pub, L.
94-163, and Pub. L. 94-385; Federal Encrgy
Administration Act of 1974, Pub. L. 93-2176,
as amended, Pub. L. 94-385; Energy Policy

- and Conservation Act, Pub. L. 94-163, as

amended, Pub. L. 94-385; E.0. 11790, 39 FR
23185; Department of Energy Organization
Act, Pub. L. 95-91; E.O, 12000, 42 FR, 462617.) -

In consideration of the foregoing,
Parts 205 and 303 of Chapter II, Title
10 of the Code of Federal Regulations.
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are amended as set forth below, effec-

tive April 1, 1978.

' Issued in Washington, D.C., March
34, 1978,

‘Wririxam S. HEFFELFINGER,
Director of Administration,
Department of Energy.

- 1, The definition of “Interpretation”
in §205.2 is amended to read as fol-
Iows:

§205.2 Definitions.

*® * * L d L

“Interpretation” means & written
statement issued by the General
Counsel or his delegate or Regional
Counsel, in response to a written re-
- quest, that applies the regulations,
rulings, and other precedents previous-
ly issued, to the particular facts of a
prospective or completed act or trans-
action.

2. Section 205.80(a) is revised to read
. as follows:

'$205.80 Purpose and scope. _

(a) This subpart establishes the pro-
cedures for the filing of a formal re-
quest for an interpretation and for the
consideration of such request. Re-
sponses, which may include verbal or
written responses to general inquiries
or to other than formal written re-
quests for interpretation filed with the
General Counsel or his delegate or a
Regional Counsel, are not interpreta-
tions and merely provide general in-
formation.

3. In §205.85(a) the words “or his
delegate” are added after the words
“General Counsel.,”

4, In § 205.85 paragraph (a) is revised
and a new paragraph (f) is added to
read as follows:

§205.85 Decision and effect.

"~ (a) An interpretation may be issued
after consideration of the request for
interpretation and other relevant in-
formation received or obtained during
the proceeding.

* * * L L

(£)(1) Any person aggrieved by an in-
terpretation may submit a petition for
reconsideration to the General Coun-
sel within 30 days of service of the in-
terpretation from which the reconsid-
eration is sought. There has not been
an exhaustion of administrative reme-
dies until a period of 30 days from the
date of service of the interpretation
has elapsed without receipt by the
General Counsel of a petition for re-
consideration or, if a petition for re-
consideration of the interpretation has
. been filed in a timely manner, until
- that petition has been acted on by the

General Counsel. However, a petition
to which the General Counsel does not

RULES AND REGULATIONS

respond within 60 days of the date of

recelpt thereof, or within such ex-
tended time as the General Counsel
may prescribe by written notice to the
petitioner concerned within that 60
day period, shall be considered denfed.

(2) A petition foex;11 er::}considemt;lon

may be summarily d —

(1) It is not filed in a timely manner,
unless good cause is shown; or

(ii) It is defective on its face for fail-
ure to state, and to present facts and
legal argument in support thereof,
that the interpretation was erroneous
in fact or in law, or that it was arbi-
trary or capricious,

(3) The General Counsel may deny
any petition for reconsideration if the
petitioner does not establish that—

(1) The petition was filed by a person
agerieved by an interpretation;

(ii) The interpretation was errone-
ous in fact or in law; or

(iil) The interpretation was arbitrary
or capricious, The denial of a petition
shall be a final order of which the pe-
titioner may seek judicial review.

5. Section 205.86 is revised to read as

follows:

§205.86 Appeal

There is no administrative appeal of
an interpretation.

§§205.100 and 205.101 [Amended]

6. The words “or interpretation” and
references to Subpart F, are deleted
gvohsei-gxlrer they appear in §§205.100 and

§205.102(a) [Amended]

7. In §205.102(a) the words “or an
iAt:;%‘eal of Interpretation,’” are de-
e

§205.103 [Amended]}

8. Section 205.103(c) is deleted in its
ntirety.

§205.105 [Amended]

9. The words “or interpretation’ are
deleted wherever they appear In
§205,105.

§205.107 [Amended]

10. In §205.107(a) the words “or in-
ferpretation” are deleted.

§8205.130, 205.132, and 205.134 [Amended]
11. In  §§205.130, 205.132(a),

205.132(b) and 205.134(a) the words
“or interpretation” are deleted.

§205.135 [Amended]

12. In §205.135(b) the words “or in-
terpretation” are deleted wherever
they appear.

13 The definition of ‘Interpreta-
tion” in §303.2 is amended to read as
follows:

§303.2 Definitions,

“Interpretation” means a written
statement issued by the General
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Counsel or his delegate, in response to
a written request, that applies the reg-
ulations, rulings, and other precedents
previously Issued, to the particular
Iacts of a prospective or completed act
or transaction.

14, Section 303.80(2) is revised fo
read as follows:

$303.90 Purpose and scope.

(2) This subpart establishies the pro-
cedures for the filing of a formal re-
quest for an interpretation and for the
consideration of such request. Re-
sponses, which may include verbal or
written responses, to general inquiries
or to other than formal written re-
quests for interpretation filed with the
General Counsel or his delegate, are
not interpretations and merely provide
general information. -

] *  J L =

$303.92 [Amended]

15. In §303.92, the words “or his del-
egate” are added after the words
“General Counsel.”

16. In §303.95 paragraph (a) is re-
vised and a new paragraph (f) is added
to read as follows:

§303.95 Decision and effect.

(a) An interpretation may be issued
after consideration of the request for
interpretation and other relevant in-
formation received or obtained during
the proceeding.

] . L ] -

(fX1) Any person aggrieved by an in-
terpretation may submit a petition for
reconsideratior to the Generzl Coun-
sel within 30 days of service of the in-
terpretation from which the reconsid-
eration is sought. There has not been
an exhaustion of administrative reme-
dies until a period of 30 days from the
date of service of the inferpretation
has elapsed without receipt by the
General Counsel of a petition for re--
consideration or, if a petition for re-
consideration of the interpretation has
been filed in a timely manner, until
that petition has been acted on by the
General Counsel. However, a petition
to which the General Counsel does not
respond within 60 days of the date of
recelpt thereof, or within such ex-
tended time as the General Counsel
may prescribe by written notice to the
petitioner concerned within that 60
day period, shall be considered denied.

(2) A petition for reconsideration -
may be summarily denied if—

(1) It is not filed in a timely manner,
unless good cause is shown; or

(i) 1t is defective on its face for fail-
ure to state, and to present facts and
legal argument in support thereof,
that the interpretation was erroneous
in fact or in law, or that it was arbi-
trary or capricious. .
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(3) The General Counsel may deny
any petition for reconsideration if the
petitioner does not establish that—

(1) The petition was filed by a person
aggrieved by an interpretation; -

(ii) The interpretation was errone-
ous in fact or in law; or

(iif) The interpretation was arbitrary
or capricious. The denial of a petition
shall be a final order of which the pe-
titioner may seek judicial review.

* 17. Section 303.96 is revised to read
as follows:

§303.96 Appeal.

There is no administrative appeal of
an interpretation.

8§ 303.100 and 303.101 [Amended]

18. The words “or interpretation”
and references to Subpart G, are de-
leted wherever they appear in
§8 303.100 and 303.101.

§303.102 [Amended]

19. In §303.102(a) the words “or an
‘Appeal of Interpretation (ESECA)'"”
are deleted.

- 8303103 [Amended]

20. In §303.103 the words “or inter-
pretation” are deleted. .

§303.106 [Amended]

21. The words “or interpretation”
are deleted wherever they appear in
§ 303.106.

§303.108 [Amended]

22. In §303.108(a) the words “or in-
terpretation” are deleted.

23. The heading for Subpart K of
Part 303 is amended to read as follows:

Subpart K—Modificction or Rescis-
sion of Orders Other Than Prohibi-
tion Orders or Construction Orders

§§ 302.140 and 303.143 [Amended]

© 24, In §§303.140(a), 303.140(b), and
303.143(c)(2) the words “or an inter-
pretation” are deleted.

§303.144 [Amended]

25. In §303.144(a) the words “or in-
terpretation’” are deleted.

§303.145 [Amended]

26. In §303.145(b)(1) the words “or
an interpretation” are deleted. *

27. The words “or interpretation”
are deleted wherever they appear in
§303.145(b)(2)(HD).

28. In §303.145(c) the words “or in-
terpretation” are deleted.

{FR Doc. 78-9033 Filed 4-5-78; 8:45 am}
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[6690-011 A
Title 12—Banks and Banking

CHAPTER IV—EXPORT-IMPORT BANK
OF THE UNITED STATES

PART 404—DISCLOSURE OF
INFORMATION

Corraction

AGENCTY: Export-Import Bank of the
United States.

- ACTION: Correction of Amendment

to Regulations. .

SUMMARY: This corrects the lan-
guage amending the regulations gov-

. erning the.disclosure of information

under the Freedom of Information Act
(12 CFR Part 404) which appeared at
42 FR 56316 on October 25, 1977.

FOR FURTHER INFORMATION
CONTACT: -

Warren W.. Glick, General Counsel,
Export-Import Bank of the United
States, 811 Vermont Avenue NW.,
Washington, D.C. 20571, 202—566-
8834.

The la.nguage amending § 404.5(c) of
the regulations should read as follows:
. In §404.5(c), delete “Executive Vice
President” wherever it appears and
insert in lieu thereof “President and
Chairman.”

‘WaRReEN W. GLICEK,
General Counsel.
MarcH 29, 1978.

FR Doc. 76-9056 Filed 4-5-18; 6:45 am]

[4910-13]
Title 14—Aeronautics and Space

CHAP‘I’ER I—FEDERAL AVIATION AD-
MINISTRATION, DEPARTMENT OF
* TRANSPORTATION

[Docket No. 78-NE-04; Amdt. 39-31691

PART 39—AIRWORTHINESS
DIRECTIVES

General Electric Co. CJ610 -5 and -6
Turbojet and CF700 -2C, -2D, and
-2D-2 Turbofan Engines

AGENCY: Federal Aviation.Adminis-
tration (FAA), DOT.

ACTION:-Final rule.

SUMMARY: On March 9, 1978, an
emergency telegraphic AD was issued
requiring removal from service of cer-
tain sixth and seventh stage compres-
sor disks, and the inspection and re-
moval, if necessary, of certain first
stage compressor disks on CJ610 -5
and -6 turbojet and CF700 -2C, -2D,
and -2D-2 turbofan engines. These

disks are suspected to be from a forg-
ing lot manufactured from improper
material. The AD is now being pub.
lished in the FEDERAL REGISTER as an
amendment to the Federal Avietion
Regulations.

DATE: Effective date, April 6, 1978.
Compliance schedule—as prescribed in
text of AD.

ADDRESSES: To obtain coples of the
service bulletins referenced in the AD,
contact Customer Service and Support
Manager, General Electric Co., 1000
Western Avenue, Lynn, Mass. 01910,
Copies of the service bulletins are con-
tained in the Rules Docket, Office of
the Regional Counsel, New England
Region, 12 New England Executive
Park, Burlington, Mass. 01803.

FOR FURTHER INFORMATION
CONTACT:

Donald F. Perrault, Propulsion Sec-
tion (ANE-214), Engineering and
Manufacturing Branch, Flight Stan-
dards Division, Federal Aviation Ad-
ministration, New England Region,
12 New England Executive Park,
Burlington, Mass. 01803; telephone:
617-273-73317.

SUPPLEMENTARY INFORMATION:
The telegraphic Airworfhiness Direc-
tive adopted and made effective to all
known U.S. operators of General Elec-
tric Co. CJ610 -5 and -6 turbojet and
CF100 -2C, -2D, and -2D-2 turbofan
engines on March 9, 1978, was res
quired as a result of an uncontained
lIow cycle fatigue failure of a seventh
stage compressor disk on s military
J85 engine. This disk was from a forg-
ing lot manufactured from improper
material. Other specific CJ610/CF700
engine disks are also suspected to be
from this lot.

The telegraphic Airworthiness Di-
rective required removal from service
of certain serial numbered sixth stage
and seventh stage compressor disks
prior to further flight, and the inspec-
tion and removal-from service, if nec-
essary, of certain serial numbered first
stage compressor disks.

These conditions still exist and this
AD is now being published in the Frp-
ERAL REGISTER as an amendment to
section 39.13 of part 39 of the Federal
Aviation Regulations.

Since a situation exists that requires
immediate adoption of the regulation,
it is found that notice and public pro-
cedure hereon are impracticable and
good cause exists for making this
amendment effective in less than 30
days.

DRAFTING INFORMATION

The principal authors of this docu-
ment are Donald F. Perrault, Engi-
neering and Manufacturing Branch,
Flight Standards Division, and George
L. Thompson, Associate Regional
Counsel. i
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ADOPTION OF THE AMENDMENT

Accordingly pursuant to the author-
ity delegated to me by the Administra-
tor, §39.13 of part 39 of the Federal
Aviation Regulations (14 CFR 39.13) is
amended, by adding the following new
Airworthiness Directive:

GeNERAL Erecrric Co.: Applies to CJ610 -5
and -6 turbojet and CF700 -2C, -2D, and
-2D-2 turbofan engines with compressor
disks identified by serial numbers below.

Compliance required bprior to further
flight, unless already accomplished.

To prevent low cycle fatigue failure of
- compressor disks suspected to have improp-
er material accomplish the following:

1. Remove from service sixth stage com-
pressor disks, P/N 37D401316P101, and sev-

enth compressor dlsks P/N
37D401317P101, having serial numbers
-listed below and replace with serviceable

Serial Nos.: Stage 6: 07911, 07932; Stage T:
08742, 08745, 08756, 08760, 08761, 087617,

(8806, 08815, 08818, 08822, 08825, 08826,
08832, 08849, 08851, 08853, 08867, 08873,
08876, 08879, 08891, 088395, 08897, 08899,

09120, 09127, 09145,

2. Inspect first stage compressor disks, P/
Ns 37E8501428P102 and 37E501428P106, with
serial numbers listed below for material
properties in accordance with General Elec-
tric Co. CJ610 engine Alert Service Bulletin
No. (CJ610) AT72-130, dated March 8, 1978,
or CF700 engine Alert Service Bulletin No.
(CF700) A72-140, dated March 8, 1978, as
appropriate, or later revision approved by
the Chief, Engineering and Ma.nufacmring
Branch, FAA, New England Region:

Serial Nos: 09804, 09811, 09818, 09825,
09847, 09861.

3. Disks determined to be satisfactory per
General Electric Co. inspection procedures
may be returned to service. Replace unsatis-
factory disks with serviceable disks.

4, Disks removed from service are to be
f%irwarded to General Electric Co. for evalu-
ation.

The manufacturer’s service bulletins iden-
tified and described in this directive are in-
corporated herein and made a part hereof
pursuant to 5 U.S.C. 522(a)(1). All persons
affected by this directive who have not al-
ready received these documents from the
rdanufacturer may obtain copies upon re-
quest to Customer Service and Support
Manager, General Electric Co., 1000 West-
ern Avenue, Lynn, Mass. 01910. These docu-
ments may also be examined at Federal Avi-
ation Administration, New England Region,
12 ‘New England Executive Park, Burling-

~ ton, Mass. 01803, and FAA Headquarters,

800 Independence Avenue SW., Washington,
D.C.

This amendment becomes effective
April 6, 1978.

(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 13541),
1421, and 1423); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); 14
CFR 11.89.)

Note—The Federal Aviation Administra-
tion has determined that this document
does not contain a2 major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in Burlington, Mass.,
March 27, 1978.

on
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Nore—The Incorporation by reference
provisions of this document were approved
by the Director of the Federal Register on

June 19, 1967.
AvserT E. HOUCE,
Acting Director.

[FR Doc. '18-8961 Filed 4-5-78; 8:45 am1
1 4

[4910-13]
[Docket No. 17717; Amdt. 38-3172)

PART 39—AIRWORTHINESS
DIRECTIVES

Hawker Siddelsy Aviation, Ltd.
Model AW-650 Series 101 Airplanes

AGENCY: Federal Aviation Adminis-
tration (FAA) DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
8 new airworthiness directive (AD)
which requires detailed inspections of
the intermediate to center wing joints
for corrosion and rework as necessary
on Hawker Siddeley Aviation, Ltd,
AW-650 series 101 airplanes. The AD
is prompted by a report of serious ex-
foliation corrosion being found in the
wing Joints which could result in the
loss of the wing in flight.

DATE: Effective April 20, 1978. Com-
pliance required before further flight
unless already accomplished.

ADDRESSES: The applicable service
bulletin and reports referenced there-
in may be obtained from: Hawker Sid-
deley Aviation, Ltd., Product Support
Department, Woodford, Stockport,
Chesire, England, Telephone: 061-439-
5050. A copy of the service bulletin
and report referenced therein are con-
tained, in the rules docket for this

.amendment in Room 916, 800 Indepen-

dence Avenue SW., Washington, D.C.
20591.

FOR FURTHER INFORMATION
CONTACT:

D. C. Jacobsen, Chief, Aircraft Certl-
flcation Staff, AEU-100, Europe,
Africa, and Middle East Region, Fed-
eral Aviation Administration, c/o
American XEmbassy, Brussels, Bel-
gium, telephone 513.38.30.

SUPPLEMENTARY INFORMATION:
There has been a report of serlous cor-
rosion being found in the intermediate
to center wing joints on a Hawker Sid-
deley Aviation, Ltd.,, AW-650 Serles
101 airplane. The condition was de-
tected upon dismantling and inspect-
ing an AW-650 airplane after simfilar
corrosion was .nitially found on the
military AW-660 version of the air-
craft. Since this condition Is likely to
exist or develop on other airplanes of
this same type design, an airworthi-
ness directive is being isSued to require
inspection and rework as necessary of
the intermediate to center wing joints
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on Hawker Siddeley Aviation, Lid.,
Model AW-650 series 101 airplanes.
Since a situation exists that requires
the immediate adoption of this regula-
tion, it is found that notice and public
procedure hereon are impracticable
and good cause exists for making this
ggzendment effective in less than 30
V5.

DRA*TING IRFORMATION .

The principal authors of this docu-
ment are F. J. Karnowski, Europe,
Africa, and Middle East Region, F.
Kelley, Flight Standards Service, and
P, Lynch, Office of the Chief Counsel.

Accordingly, pursuant to the author-
ity delegated to me by the Administra-
tor, §39.13 of part 39 of the Federal
Aviation Regulations (14 CFR 3913) is
amended by adding the following new
Alrworthiness Directive:

HAWEIR SIDDILEY AVIATION, Lap. Applies to
AW-850 Serjes 101 airplanes certificated
in all categories.

To detect corrosion in the wing joints
which if left undetected could seriously
affect the structural strength of the wing,
accomplish the following:

(a) Before further flight, except that the
alrplane may be flown in accordance with
FAR 21,197 and 21.199 to a base where the
work can be performed, dismantle the inter-
mediate to center joints and inspect and
rework as necessary in accordance with the
section entitiled “Accomplshment Instruc-
tions” of Hawker Siddeley Aviation, Iid.
Service Bulletin 57/55, dated September
19717, or an FAA-approved equivalent.

For the purpose of complying with this
AD the following Hawker Siddeley Aviation,
1Lid., reports referenced in Service Bulletin
57/55 are applicable:

HSA-MES-R~650-0001, Issue 2, December

This amendment becomes effective
April 20, 1978.

(Secs. 313(a), 601, and 603 Federal Aviation
Administration Act of 1958, as amended (49
US.C. 1354(a), 1421, and 1423); Sec. 6(c) De-
partment of rtation Act. (49 US.C.
1655(c)); 14 CPR 11.89.)

Norr—The Federal Aviation Administra-
tion has determined that this document
does not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in Washington. D.C.,
March 27, 1978.

J. A.
Acting Dzrector :
Flight Standards Service.

[FR Doc. 718-8946 Filed 4-5-78; 8:45 am]}

on
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[4910-13]
[Docket No. 77-WE-17-AD; Amdt. 39-3176]

PART 39—AIRWORTHINESS
DIRECTIVES

McDonnell bouglus Model DC-9 and
C-9 Series Airplanes

"AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.

ACTION: Final rule.

.SUMMARY: This amendment super:
sedes an airworthiness directive (AD)
scheduled to become effective April 8,
1978 which requires inspection, repair
and replacement of fuselage frame
_lower left hand and right hand fittings
on certain Mc¢Donnell Douglas DC-9
airplanes. This amendment incorpo-
rates additional information regarding
FAA approved repair methods and es-

tablishes crack limits and additional,

relieving inspection criteria.

DATES: Effective date April 6, 1978.

Initial compliance required within

-the next 3,400 hours time in service
for airplanes with 12,000 hours or
more time in service as of the effective
date of this AD.

For airplanes with less than 12,000
hours time in service as of the effec-
tive date of this AD, compliance re-
quired prior to accumulation of 15,400
hours time in service.

ADDRESSES: Persons affected® by
this AD may obtain copies of applica-
ble McDonnell Douglas service infor-
mation cited in this AD by writing to:
McDonnell Douglas Corp., 3855 Lake-
wood Boulevard, Long Beach, Calif,
90846. Attention: L. A. Eisenbert, C1~
75, (64-60.) Also, a copy of the service
bulletin may be reviewed at, or a copy
obtained from: Rules Docket in Room
916, FAA, 800 Independence Avenue,
SW., Washington, D.C..20591; or Rules
Docket in Room 6W14, FAA Western
Region, 15000 Aviation Boulevard,

«. Hawthorne, Calif. 90261.

FOR FURTHER INFORMATION
CONTACT:

Jerry J. Presba, Executive Secretary,

-Airworthiness Directives Review
Board, Federal Aviation Administra-
tion, Western Region, P.O. Box
92007, Worldway Postal Center, Los
Angeles, Calif. 90009, telephone:
213-536-6351.

SUPPLEMENTARY INFORMA’I‘ION.
' Amendment 39-3149 (43 FR 9587), AD
78-05-03 requires inspection and re-
placement or repair of over-wheelwell
fuselage frames manufactured with
7075-T6 aluminum- alloy material on
McDonnell Douglas DC-9 Series air-
planes. Subsequent to the issuance of
AD 178-05-03 the FAA has reviewed
and approved McDonnell Douglas Ser-
vice Bulletin 53-131 dated February
24, 1978 which contains specific crack

RULES AND REGULATIONS

limits a.nd repair procedures. The es-
tablishment of crack limits provides
relief to persons affected by the origi-
nal AD. The definition of repair proce-
dures is clarifying. No new substantive
requirements are imposed by this AD.
Since a situation -exists requiring im-
mediate adoption of this regulation it
is found that notice and public proce-
dure hereon are impracticable, and
good cause exists for making the air-
worthiness directive effective immedi-
ately. -

Therefore AD 78-05-03 is being su-
perseded by a new AD.

DRAFTING INFORMATION

‘The principal authors of this docu-
ment are Harry J. Irwin, Aircraft En-
gineering Division, and Richard G.
Wittry, Ofﬁce of the Regional Coun-
sel.

- ADOPTION OF THE AMENDMENT

Accordingly, pursuant to’the author-
ity delegated to me by the Administra-
tor, §39.13 of Part 39 of the Federal
Aviation Regulations (14 CFR 39.13) is
aniended by adding the following new
airworthiness directive:

McDoxNELL Dovcras: Applies to Model DC-
9 and C-9 series airplanes, certificated in
all categories, which correspond to the
factory serial numbers as listed below.

45695 through 45749 47399 through
47482

45770 through 45799 47484 through
47514

.45825 through 45847 47516 through
47557 -

45863 through 45876 47559 through
47764

47000 through 47386 47769

47389 through 47397 47771
Compliance required as indicated, unless
already accomplished:

To prevent possible failure of the over-
wheelwell fuselage frame(s) lower fittings
manufactured with 7075-T6 aluminum alloy
material, accomplish the following:

a. For airplanes with 12,000 or more hours
time in service on the effective date of this
AD, which have not had new frames in-
stalled, within the next 3,400 hours time in
service or 12 calendar months, whichever
occurs earlier, and thereafter at intervals
not to exceed 8,000 hours time in service or
27 calendar months whichever occurs earli-
er, comply with the program of inspections
established in Paragraph (c), below.

b. For airplanes with less than 12,000
hours time in service as of the effective date
of the AD, comply with Paragraph (e),
below, prior to the accumulation of 15,400
hours time in service or 50 calendar months,
whichever occurs earlier, and thereafter at
intervals not to exceed 8,000 hours time in
service or 27 calendar months, whichever
occurs earlier.

¢. Visually inspect for evidence of crack-
ing, using optical inspection aids with a

* minimum of 2X magnification, the fore and

aft webs, flanges and radii, in the areas of
the frame lower fitting, as shown in Sketch
No. 2765 of McDonnell Douglas Service Bul-
letin 53-131 dated February 24, 1978, or
later FAA-approved revision (hereinafter re-
ferred to as SB §3-131).

d. If no cracks are found:

(1) Clean and spray the pocket and adja-
cent areas of the frame fitting with corro-
slon-inhibiting compound, per DAC SRM,
Chapter 51-10-3, and perform repetitive in-
spections, and corrosion-inhibiting treat-
ment at intervals not to exceed 8,000 hours
time in service or 27 calendar months,
whichever occurs earlier; or

(2) Repair per Option 1 of SB 53-131 and
conduct repetitive inspectfon at intervals
not to exceed 16,000 hours time in service or
54 calendar months whichever occurs earli-
er; or

(3) Replace with new part(s) per Para-
graphs 1.2 or £.3 and comply with the appli-
cable program of repetitive inspections and/
or corrective actions per this AD,

e. If cracks are found which are within
the limits of Figure 1 of SB 53-131, alrcraft
may be continued in service, provided that

(1) Repetitive inspections are conducted
at intervals not to exceed 3,400 flight-hours
if an adjacent frame does not have cracks in
pocket area or has been repaired per Option
1 of SB 53-131; or

(2) Repetitive inspections are conducted
at intervals not to exceed 1,700 flight-hours
if adjacent frame(s) has unrepaired flange
cracks within limits as outlined on Figure 1
of SB §3-131.

f. I cracks are found, which are beyond
the limits of Figure 1, but within the limits
211;8 ﬁgure 2 of SB 53-131, before further

(1) Repair per Option 1 of SB 53-131 and
conduct repetitive inspections at intervals
not to exceed 8,000 hours time in service or
27 calendar months, whichever occurs earli-
er; or

(2) Replace with a new pari(s) of the same
Sﬁjign made from 7075-T6 aluminum mate-

; or

(3) Replace with a new part(s) of the same
design made from 7075-T73 aluminum alloy
material.

g. It cracks are found which are beyond
the limits of Figure 2 of SB §3-131, before
further flight:

(1) Replace with a new part(s) of the same
design made from 707516 aluminum alloy
material; or
- (2) Replace with a new part(s) of the same
design made from 7075-T73 alumuinum
alloy material.

h. The requirements per this AD may be
terminated for that frame(s) only, when
both the right and left hand fittings, made
from 7075-T73 sluminum alloy material,
have been installed.

1. If new parts have been installed por £(2)
or g(1) for the stations specified, the re«
quirements of this AD may be discontinued
for that part(s) only, until the new part(s)
has accumulated 16,400 hours time In ser-
vice or within §0 calendar months after the
part(s) has been replaced, whichever occurs
earlier, at which time reinstate the program
of repetitive inspection and/or corrective
action per this AD.

j. Equivalent inspection procedures and
repairs may be used when approved by the
Chief, Aircraft engineering Divislon, FAA
Western Region.

k. Special flight permits may be issued In
accordance with FAR's 21.197 and 21.199 to
operate airplanes to a base for the accom-
plishment of inspections and/or mainte-
nance required by this AD.

1. Upon request of the operator, an FAA
maintenance inspector, subject to prior ap-
proval of the Chief, Afrcraft Enginecering
Division, FAA Western Region may adjust
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the initial and repetitive inspection inter-
vals specified in this AD to permit complf-
ance at an established inspection period of
the operator if the request contains sub-
stantiating data to justify the increase for
that operator.

This supersedes Amendment 39-3149
(43 FR 9587), AD 78-05-03.

This amendment becomes effective
April 6, 1978.

(Secs, 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49.U.S.C. 1354(a), 1421,
1423); sec. 6(c), Department of Transporta-
tion Act (49 U.S.C. 1655(c)); 14 CFR 11.89.)

Nore.—The Federal Aviation Administra-
tion had determined that this document
does not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in ILos Angeles Calif.,, on
March 29, 1978.

RoseRT H. STANTOR,
Dzrector, FAA Western Region.

[FR Doc. 78-9087 Filed 4-5-78; 8:45 am1

[4910-13]
[Docket No. TT-NE-27, Amdt. 39-31751

PART 39—AIRWORTHINESS
DIRECTIVES

Pratt & Whitney. Aircraft Wasp, Jr.
’ and R985 ModePEngines

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT. .

ACTION: Final rule.

SUMMARY: This amendment adopts
a new -airworthiness directive (AD) -
which requires inspection of cylinder
heads on Pratt & Whitney R985 model
engines. The AD is needed to provide a
more positive means of detecting
cracked cylinder heads than is cur-
rently required by AD 76-20-01,
Amendment 39-2728, which is super-
seded by this amendment

DATES:. Effective date—May 2, 1978;
Compliance schedule—as prescribed in
body of AD.

ADDRESSES: The applicable service
bulletin may be obtained from Pratt &
‘Whitney Aircraft, Division of United
Technologies Corp., 400 Main Street,
East Hartford, Conn. 06108. A copy of
the service bulletin is contained in the
Rules Docket, Room 916, 800 Indepen-
dence Avenue SW., Washington, D.C.
20591, or Rules Docket Office of the
Regional Counsel, New England
Region, 12 New England Executive
Park, Burlington, Mass. 01803.

FOR FURTHER INFORMATION
CONTACT:

Iewis Smith, Propulsion Section
(ANE-214), Engineering and Manu-
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facturing Branch, Flight Standards
Division, Federal Aviation Adminis-
tration, New England Region, 12
New England Executive Park, Bur-
lington, Mass. 01803; telephone 617-
2173-1347.

SUPPLEMENTARY INFORMATION:
A proposal to amend Part 39 of the
Federal Aviation Regulations to in-
clude an airworthiness directive re-
quiring a detailed inspection on wing
and ultrasonic inspection in the shop,
of R985 cylinder assemblies was pub-
lished in the FepERAL REGISTER at 43
FR 1355. The proposal was prompted
by the determination that cracks were
not adequately being detected by the
inspections of AD 76-20-01, amend-
ment 39-2728.

Interested persons have been afford-
ed an opportunity to participate in the
making of the amendment. One com-
mentator suggested that the visual in-.
spection of Paragraph 1B be changed
from 150 hours to 200 hours. The 150
hours is less restrictive than the 100-
hour period currently required by AD
76-20-01, and the FAA does not con-
sider that any extension beyond 150
hours is warranted at this time. If data
obtained from field and shop inspec-
tions indicates that the inspection fre-
quency can be decreased at some time
in the future, the FAA will review this
data and amend the AD accordingly.

The same commentator suggested
that in the Note, the date of the last
inspection be added; L.e., UT 78. This is
in agreement with the Pratt & Whit-
ney Service Bulletin, and the AD is
amended accordingly.

‘The availability of the speclal equip-
ment required was also questioned.
This material Is available and, if or-
dered on a timely basls, can be ob-
tained by the effective date of the AD.

DRAFTING INFORMATION

The principal authors of this docu-

ment are Lewis Smith, Propulsion Sec-

- tion, Engineering and Manufacturing

Branch, and George L. Thompson,
Office of the Regional Counsel, New
England Region.

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the author-
ity delegated to me by the Administra-

.tor, §39.13 of Part 39 of the Federal

Aviation Regulations (14 CFR 39.13) is
amended by superseding AD 76-20-01,
Amendment 39-2728, with the follow-
ing new airworthiness directive:

Prarr & WarTNEY AIRCRArT: Applies to
Pratt & Whitney Alrcraft Wasp, Jr. and
R985 model engines,

Compliance required as indicated, unless
already accomplished.

To prevent cylinder head separation from
the barrel, perform the following in accor-
dance with Pratt & Whitney Alrcraft Ser-
vice Bulletion No. 1785 or later FAA-ap-
proved revision.
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1. Visually inspect cylinder heads in accor-
dance with Part B of the bulletin as follows:

A. Cylinders not ultrasonically inspected,
inspect within 50 hours time in service after
effective date of the AD, and thereafter at
intervals not to exceed 100 hours time in
service.

B. Cylinders ultrasonically inspected, in-
spect within 150 hours time in service after -
effective date of the AD, and thereafter at
intervals not to exceed 150 hours time in
service.

2. Remove visibly cracked cylinders and
cylinders with black combustioh leakage
{rom service before further flight.

3. After the effective date of this AD, in-
spect, all cylinder assemblies, prior to instal-
lation on an engine, by the ultrasonic fest
procedure in Part A of Service Bulletin 1785
or equivalent method approved by the
Chief, Engineering and Manufacturing
Branch, FAA, New England Region.

4. Remove from service cylinders which
show cracks In excess of the limits of Part
A, Section IV, of the bulletin.

Nore.—Cylinders which have been ultra-
sonically tested are stamped “UT” and last
two digits of year inspected over the intake
port.

The manufacturer’s service bulletin iden-
tifled and described in this directive is incor-
porated herein and made a part hereof pur-
suant to 5 USB.C. 552(aX1). All persons af-
{ected by this directive who have not al-
ready received this document from the man-
ufacturer may obtain copies upon request to
Pratt & Whitney Aircraft, Division of
United Technologies Corp., 400 Main Street,
Bast Hartford, Conn. 06108. This document
may also be examined at Federal Aviation
Administration, New England Region, 12
New England Executive Park, Burlington,
Mass, 01803, and PAA Headquarters, 800 In-
dependence Avenue SW., Washington, D.C.
20591. This supersedes AD 76-20-01, Amend-
ment 39-2728.

This amendment becomes effective
May 2, 1978.

(Secs., 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a), 1421,
1423); sec. 6(c), Department of Transporta-
tion Act (49 U.8.C. 1655(c)); 14 CFR 11.89)

Norz.—~The Federal Aviation Administra-
tion ‘has determined that this document
does not contain a mafor proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Norz.—~The Iincorporation by reference
provisions of this document was approved

by the Director of the Federal Register on
June 19, 1967.

Issued in Burlington, Mass.,
March 30, 1978.

on

RopeRT E. WHITTINGTON,
Director, New England Region.

[FR Doc. 78-5089 Piled 4-5-78; 8:45 am]
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[4910-13]
[Docket No, 78-SO-181

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Alteration of Brookhaven, Mfss.,
Transition Area

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.

ACTION: Final rule,

SUMMARY: This rule alters the
Brookhaven, Miss.,, Transition Area.
The name of the Brookhaven Munici-
pal Airport has been changed to
Brookhaven-Lincoln County Airport.
‘The action of the city of Brookhaven,
officially changing the.name, requires
this to be reflected in the transition
area descriptions.

EFFECTIVE DATE: 0901 G.m.t., July
13, 1978.

ADDRESS: Federal Aviation Adminis-
tration, Chief, Air Traffic’' Division,
P.0O. Box 20636, Atlanta, Ga. 30320.

FOR FURTHER INFORMATION
CONTACT:

William ¥. Herring, Airspace and
Procedures Branch, Federal Aviation
Administration, P.O. Box 20636, At-
}Ia.nta, Ga. 30320 telephone 404-763-
646

SUPPLEMENTARY INFORMATION:
In a regular meeting, the city of
Brookhaven officially changed the
mame of the Brookhaven Municipal
Airport to Brookhaven-Lincoln
County Airport. Therefore, it is neces-
sary to alter the description of the
Brookhaven, Miss., transition area to
reflect the name change. Since this al-
teration is editorial in nature, notice
and public procedures hereon are not
necessary. i

DRAFTING INFORMATION

The ‘principal authors of this docu-
ment are William F. Herring, Airspace
and Procedures Branch, Air Traffic
Division, and Keith S. May, Ofﬁce of
Regional Counsel.

ADOPTION OF AMENDMENT

Accordingly, Part 71 of the Federal
Aviation Regulations is amended, ef-
fective 0901 G.m.t., July 13, 1978, as
follows:

In Subpart G, §71.181 (43 FR 440),
the Brookhaven, Miss,, Transition
Area is amended as follows:

“# ¢ * Brookhaven ‘Municipal * * * is de-
leted and ‘*** Brookhaven-Lincoln

ICounty Airport * * *” {s substituted there-
or,

(Sec. 307(a), Federal Aviation Act of 1958, as

amended (48 U.S.C. 1348(a)) sec. 6(c), De-
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partment of Transportation Act (49 U.S.C.
1655(c).)

Nore.—The Federal Aviation Administra-

tion has determined that this. document.

does not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in East Point, Ga., on March
29, 1978.
PrEILLIP M. SWATER,
Director, Southern Region.
[FR Doc. 78-9086 Filed 4-5-78; 8:45 am]

[4910-13] ,
[Airspace Docket No. 77-EA-411]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROVIES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Designation of Transition Area:
Grundy, Va.

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment desig-
nates a Grundy, Va., Transition Area,
over Grundy Municipal Airport,
Grundy, Va. This designation will pro-
vide protection to aircraft executing
the new instrument approach which
has been developed for the airport. An
instrument approach procedure re-
quires the designation of controlled
alrspace to protect instrument aircraft
utilizing the instrument approach.

EFFECTIVE DATE: 0901 G.m.t.,, May
18, 19178.

FOR FURTHER INFORMATION
CONTACT:

. Frank Trenf, Airspace and Proce-
dures Branch, AEA-530, Air Traffic

- Division, Federal Aviation Adminis-

tration, Federal Building, J.F.K. In-
ternational Airport, Jamaica, N.Y.
11430, telephone 212-995-3391.

SUPPLEMENTARY INFORMATION:
The purpose of this amendment to
Subpart G of part 71 of the Federal
Aviation Regulations (14 CFR Part 71)

“ is to designate a Grundy, Va., Transi-

tibon Area. The. FAA published a
Notice of Proposed Rule Making on
page 31807 of the FEDERAL REGISTER
for June 23, 1977, and gave interested
parties time in which to make com-
ments on the NPRM. The Department
of the Air Force objected on the
grounds that only limited communica-
tions exist in the area and would en-
gender delays in determining an air-
craft’s position due to increased traffic
in the instrument approach procedure
when added to present traffic in the
OB-14 All Weather Iow Altitude
Route. However, in view of the fre-

quency of ‘use of the OB-14 route, sat-
isfactory communications exist
through the Indianapolis Center.

DRAFTING INFORMATION

The principal authors of this docu-
ment are Frank Trent, Air Traffic Di-
vision, and Thomas C. Halloran, Esq.,
Office of the Reglonal Counsel.

ADOPTION OF THE AMENDEMENT

Accordingly, pursuant to the author-
ity delegated to me by the Administra-
tor, Subpart G of Part 71 of the Feder-
al Aviation Regulation (14 CFR Part
71) is amended, effective 0901 G.m.t.
May 18, 1978, as published.

Section 307(a), and 313(a), Federal

~ Aviation Act of 1958 (49 U.S.C. 1348(a)

and 1354(c)); Sec. 6(c) of the Depart-
ment of Transportation Act (49 U.S.C.
1655(c)); and 14 CFR 11.69.

NoTe—The Federal Aviation Administra-
tion' had determined that this document
does not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in Jamaica, N.¥Y., on March
20, 1978.
L. J. CARDINALI,
Acting Director,
Eastern Region.

1. Amend §71.181 of Part 71 of the
Federal Aviation Regulations by desig-
nating a Grundy, Va, transistion area
as follows:

GRuUnDY, VA,

That airspace extending upward from 700
feet above the surface within a 6-mile radius
of the center, 37°13'57” N., 82°07'30" W., of
Grundy Municipal Afrport, Grundy, Va. and
within 2.5 miles each side of the Lonesome
Pine, Va. VOR (36°59'03" N., 82°32'17" W.)
053° radial, extending from the 6-mile radius
area to 21.5 miles northeast of the Lone-
some Pine, Va. VOR

[FR Doc. 78-8943 Filed 4-5-78; 8:45 am]

[4910-13]
[Airspace Docket No. 78-EA-14)

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE AND RE-
PORTING POINTS

Alteration of Control Zones dand Tran-
sition’ Area: Clarksburg and Lewis-
burg, W. Va.;.lthaca, Jamestown,
and Newburgh, N.Y.; Hot Springs,
Quantico, and Weyers Cave, Va.;
Franklin, Willow Grove, and North
Philadelphia, Pa.

AGENCY: Federal Aviation Adminis-
tration (F'AA), DOT.

ACTION: Final rule.
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- SUMMARY: This rule will change the
references in these part-time control
zones and transition area from “Air-
man’s Information Manual” to
port/Facility Directory.” It will also
. change the reference in the Willow
Grove, Pa., Control Zone from “War-
minster NAF’  to ‘“Warminster
NADC.” A change in publication name
and facility designation requires these
amendments.

- EFFECTIVE DATE: 0901 G.m.t. May
18,'1978.

FOR FURTHER INFORMATION
CONTACT:

Frank Trent, Airspace and Proce-
dures Branch, AEA-530, Air Traffic
Division, Federal Aviation Adminis-
tration, Federal Building, JF.K. In-
ternational Airport, Jamaica, N.Y.
11430, telephone 212-995-3391.

SUPPLEMENTARY INFORMATION:
Parts 2 and 3 of the Airman’s Informa-
tion Manual will be replaced by a new
Airport/Facility Directory, effective

~May 18, 1978. The operating hours and
dates of these part-time controlled air-
space designations listed in the Air-
man’s Information Msanual, Part 3,
Special Notices and so referenced in
the description of the designations will
now be listed in the new directory in
airports remarks section. Also, the
name of the Warminster Naval Air Fa-
cility (NAF), Warminster, Pa. has been
changed to Warminster Naval Air De-
velopment Center (NADC). The
Willow Grove, Pa. Control Zone and
North Philadelphis, Pa., 700-foot floor
Transition Area descriptions make ref-
erence to Warminster NAF and will re-
quire alteration. Since these amend:
ments are editorial in nature and
impose no additional burden on any
person, notice and public procedure
hereon are unnecessary.

DRAPTING INFORMATION

The principal authors of this docu-
ment are Frank Trent, Air Traffic Di-
vision, and Thomas C. Halloran, Esq.,
Office of the Regional Counsel.

" ADOPTION OF THE AMENDMENT

. Accordingly, pursuant to the author-
ity delegated to me by the Administra-
tor, Subparts F and G of Part 71 of
_the Federal Aviation Regulations (14
CFR Part 71) is amended, effective
0901 G.m.t. May 18, 1978, as follows:
Amend §71.171 of Part 71 of the
Federal Aviation Regulations by
amending the description of the
Clarksburg, W. Va., Franklin, Pa., Hot
Springs, Va., Ithaca, N.Y., Jamestown,
N.Y., Lewisburg, W. Va.,, Newburgh,
N.Y., Quantico, Va., and Weyers Cave,
Va., Control Zones as follows:

Delete “Afrman’s Information Man
and insert in Heu thereof “Airport/Facility
Directory”.

Amend -§71.171 of Part 71 of the
Federal Aviation Regulations by
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amending the description of the
Willow Grove, Pa., Control Zone as
follows:

(a) Delete “Warminster NAT”’ wherever it
appears and insert in lieu thereof “Warmin-
ster NADC",

(b) Delete “Afrman’s Information
Manual” and insert “Alrport/Facility Direc-~
tory” in lieu thereof.

Amend §71.181 of Part 71 of the
Federal Aviation Regulations by
amending the description of the North
Philadelphia, Pa., 700-foot floor tran-
sition area as follows:

Delete ‘“Warminster NAF” wherever it ap-
pears and insert {n leu thereof, “Warmin-
ster NADC",

(Secs. 307(a) and 313(»), Federal Aviation
Act of 1958, (49 U.S.C. 1348(s) and 1354(c));
Sec. 6(c) of the Department of Transporta-
tion ?.ct (49 U.8.C. 1655(c)); and 14 CFR
11.69.

Nore.—The Federal Aviation Administra-
tion has determined that this document
does not contain & major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued jin Jamaica, N.¥Y., on March
21, 1978,
L. J. CARDINALY,
Acling Direclor,
Eastern Region.

[FR Doc. 78-8944 Filed 4-5-78; 8:45 am]

[4910-13]
[Airspace Docket No. 18-SW-81

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES,
CONTROLLED AIRSPACE, AND RE-
PORTING POINTS

Alterations of Control Zones

, AGENCY: Federal Aviation Adminis-

tration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action alters the
wording in designated part-time con-
trol zone descriptions from “Afrman’s
Information Manual” to “Afrport/Fa-
cility Directory.” The designated part-
time control zones’ effective dates and
times will be carrfed in the “Afrport/
Facmty Directory” instead of the
“Airman's Information Manual.”

EFFECTIVE DATE: May 18, 1978.

FOR FURTHER INFORMATION
CONTACT:

John A. Jarrell, Airspace and Proce-
dures Branch (ASW-535), Air Traf-
{ic Division, Southwest Region, Fed-
eral Aviation Administration, P.O.
Box 1689, Fort Worth, Tex. 76101,
telephone 817-624-4911, extension
302.

SUPPLEMENTARY INFORMATION:
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HISTORY

Part-time control zone descriptions
contained in subpart F, § 71.171 (43 FR
355) of FAR part 71 include the infor-
mation that the effective date and
time will thereafter be continuously
published in the “Airman’s Informa-
tion Manual.” On May 18, 1978, this
information will be transferred to the
new “Airport/Facility Directory” and
will no longer appear in the “Airman’s
Information Manual.” This will neces-
sitate deletion of the “Airman’s Infor-
mation Manual” and the substitution
therefor of “Alrport/Facility Directo-
ry"” in the descriptions.

THE RULE

This amendment to subpart F of
part 71 of the Federal Aviation Regu-
lations (14 CFR part 71) alters the de-
scription of designated part-fime con-
trol zones by deleting the words “Air--
man’s Information Manual” from the
text and substituting therefor the
words “Airport/Facility Directory.”

DRAFTING INFORMATION

The principal authors of this docu-
ment are John A. Jarrell, Airspace and
Procedures Branch, and Robert C.
Nelson, Office of the Regional Coun-
sel. e

ADOPTION OF THE AMERDMENT

Accordingly, pursuant to the author-
ity delegated to me by the Administra-
tor, subpart F of part 71 of the Feder-
al Aviation Regulations (14 CFR part
71) as republished (43 FR 355) is
amended, effective 0901 G.n.t., May
18, 1978, as follows.

In subpart F, §71.171 (43 FR 355),
the following control zone descriptions
are altered by deleting the words “Air-
man's Information Manual” from the
text and substituting therefor the
words “Alrport/Facility Directory.”

Alamogordo, N. Mex.,
Alexandria, Xa.,

Ardmore, Okla.,

Bartlesville, Okla.,

Clinton, Okla. (Clinton-Sherman Airport),
Clovis, N, Mex.,

Corpus Christl, Tex. QTALF Caban!s Field),
Cotulla, Tex.,

Dallas, Tex. (Redbird Afrport),

Del Rio, Tex.,

Lubbock, Tex. (Reese AF Base),
Mineral Wells, Tex.,

Paris, Tex.,

Pine Bluff, Ark.,

Santa Fe, N. Mex.,

Silver City, N. Mex.,

Temple, Tex.,

Texarkana, Ark,,
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Truth or Consequences, N Mex.,
Tulsa, Okla. (Riverside Airport),
West Memphis, Ark.

(Sec. 307(a), Federal Aviation Act of 1958
(49 U.8.C. 1348(a); sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c))).)

Note.—The FAA has determined that this
document does not contain a major proposal
requiring preparation of an Economic
Impact Statement under Executive Order
11821, as amended by Executive Order
11949, and OMB Circular A-107.

Since the above changes are only
editorial in nature, the issuance of a
Notice of Proposed Rulemaking for
public comment was omitted.

Issued in Fort Worth, Tex., on
March 27, 1978. -
PavuL J. BAKER,
Acting Director,
Southwest Region.

[FR Doc. 78-9153 Filed 4-5-78; 8:45 am]

. [4910-13]
[Docket No. 17719; Amdt. No. 1108]

SUBCHAPTER F—AIR TRAFFIC AND GENERAL
OPERATING RULES

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

Miscellaneous Amendments

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT. .

ACTION: Final rule.

SUMMARY: This amendment estab-
lishes, amends, suspends, or révokes
Standard Instrument Approach Proce-
dures (SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised ¢triteria, ‘or because of
changes oceurring in the National Air-
space System, such as the commission-
ing of new navigational facilities, addi-

tion of new obstacles, or changes in air -

traffic requirements. These changes
are designed to provide safe and effi-
clent use of the navigable airspace and
to promote safe flight operations
under instrument flight rules at the
affected airports.

DATE: An effective date for each
SIAP is specified in the amendatory
provisions.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For examinalion.—1. FAA Rules
Docket, FAA Headquarters Building, °
800 Independence Avenue SW., Wash-
ington, D.C. 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For purchase—Individual SIAP
copies may be obtained from: 1. FAA
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Public Information Center (APA-430),
FAA Headquarters Building, 800 Inde-
pendence Avenue SW., Widshington,
D.C. 20591; or

2, The FAA Regional Office of the
region in which the affected airport is
located. .

By subscription.—Copies of all
SIAPs, mailed once every 2 weeks, may
be ordered from Superintendent of
Documents, U.S. Government Printing
Office, Washington, D.C. 20402, The
annual subscription price is $135.

FOR FURTHER INFORMATION
CONTACT:

William I. Bersch, Flight Proce-
dures and Airspace Branch (AFS-
730), Aircraft Programs Division,
Flight Standards Service, Federal
Aviation Administration, 800 Inde-
pendence Avenue SW., Washington,
D.C. 20591, telephone 202-426-8277.

SUPPLEMENTARY INFORMATION:
This amendment to Part 97 of the
Federal Aviation Regulations (14 CFR
Part 97) prescribes new, amended, sus-
pended, or revoked Standard Instru-
ment Approach Procedures (SIAPs).
The complete regulatory description
of each SIAP is contained in official
FAA form documents which are incor-
porated by reference in this amend-
ment under 5§ U.S.C. §552(a), 1 CFR

. Part 51, and § 97.20 of the Federal Avi-

ation Regulations (FARs). The appli-
cable FAA forms are identified as FAA
Forms 8260-3, 8260-4 and 8260-5. Ma-
terials incorporated by reference are
available for examination or purchase
as stated above.

The large number of SIAPs, their

“complex nature, and the need for a

special format make their verbatim
publication in the FepERAL REGISTER
expensive and impractical. Further,
airmen do not use the regulatory text
of the SIAPs but refer to their graphic
depiction on charts printed by publish-
ers of aeronautical materials, ‘Thus,
the advantages of incorporation by
reference are realized and publication
of the complete description of each
SIAP contained in FAA form docu-
ment is unnecessary. The provisions of
this amendment state the affected
CFR (and FAR) sections, with the
types and effective dates of the SIAPs.
This amendment also identifies the
airport, its location, the procedure
identification and the amendment
number.

This amendment to Part 97 is effec-
tive on the date of publication and
contains separate SIAPs which have
compliance dates stated as effective
dates based on related changes in the
National Airspace System or the appli-
cation of new or revised criteria. Some
SIAP amendments may have been pre-
viously issued by the FAA in a Nation-
al Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relat-

ing directly to published aeronautical
charts. The circumstances which cre«
ated the need for some SIAP amend-
ments may require making them effec-
tive in less than 30 days. For the re-
maining SIAPs, an effective date at
%gast 30 days after publication is pro-
ded.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach Proce-
dures (TERPs). In developing these
SIAPs, the TERPs criterla were ap-
plied to the conditions existing or an-
ticipated at the affected airports. Be-
cause of the close and immediate rela-
tionship between these SIAPs and
safety in air commerce, I find that
notice and public procedure before
adopting these SIAPs is unnecessary,
impracticable, or contrary to the
public interest and, where applicable,
that . good cause exists for making
some SIAPs effective in less than 30

days.

The principal authors of this docu-
ment are Rudolph L. Fioretti, Flight
Standards Service, and Richard W,
Danforth, Office of the Chief Counsel.

- ADOPTION OF THE AMENDMENT

" Accordingly, pursuant to the author-
ity delegated to me, Part 97 of the
Federal Aviation Regulations (14 CFR
Part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach Proce-
dures, effective on the dates specified,
as follows

amending §97.23 VOR-VOR/
DME SIAPs identified as follows:

* & * effective June 1, 1978.

Almyra, AR—Almyra , Municipal, VOR/
DME-A, Amdt. 3

Macon, GA—ILewls B, Wilson, VOR Rwy 13,
Amadt. 6

Macon, GA--Lewis B. Wilson, VOR Rwy 23,
Amdt. 1

Madison, IN—Madison Municipal, VOR/
DME Rwy 3, Amdt. 3

Lafayette, LA--Lafayette Reglonal, VOR
Rwy 1, Amadt. 13

Ironwood, MI--Gogebic County, VOR Rwy
9, Amdt. 7

Ironwood, MI—Gogebic County, VOR/DME
Rwy 27, Amdt. 3

Muskegon, MI—-Muskegon County, VOR-A
(TAC), Amdt. 12

Traverse City, MI-Cherry Capital, VOR-A
(TAC), Amdt. 13

Bluffton, OH--Bluffton, VOR Rwy 23,
Amdt. 4

Dayton, TN-—-Mark Anton, VOR/DME-A,
Original

League City. TX—Houston Gulf, VOR/Rwy
13, Amdt.

League City. TX--Houston Gulf, VOR/
DME Rwy 31, Amdt. 2

* * * offective May 18, 1978.

Montgomery, AL—Dannelly Fleld, VOR
Rwy 33, Amdt.

Lawrencevine, IL—Ln.wrenceville—Vlncennes
Muni., VOR Rwy 18, Amdt. 6 .

Lawrenceville, IL—Lawrenceville~-Vincennes
Muni., VOR Rwy 27, Amdt. 1
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Lawrenceville, II.—Lawrenceville-Vincennes
Muni., VOR Rwy 36, Amdt. 6

Ruston, LA—Ruston Municipal, VOR Rwy
34, Amdt. 1

Ruston, LA—Ruston Municipal, VOR/
DME-A, Amdt. 6

- Petersburg, MI—Lada, VOR-A, Amdt. 1

Brainerd, MN—Brainerd-Crow Wing
Ccunty/Walter ¥. Wieland Field, VOR
Rwy 30, Amdt. 6

Brainerd, MN-Brainerd-Crow ‘Wing
County/Walter F. Wieland Field, VOR/
DME Rwy 12, Amdt. 2

Gideon, MO-Gideon Memorial, VOR Rwy
15, Original

Kearney, NE—-Kearney Muni, VOR Rwy
18, Amdt. 6

Kearney, NE—Kearney Muni., VOR Rwy
36, Amdt. 3

Trenton, NJ—Mercer County, VOR Rwy 24,

Amdt. 1
. Trenton, NJ—Mercer County, VOR-A,
Amdt. 8
Reno, NV—Reno Int’l, VOR-D, Amdt. 2
Austin, TX—Tims Airpark, VOR/DME-A,
Amdt. 3
- Fredericksburg, TX-—Gillespie County,
VOR/DME-A, Original
Pecos City, - TX—Pecos Municipal, VOR
Rwy 13, Amdt. 4
The FAA published an amendment in

Docket No. 17695, Amdt. No. 1107 to Part 97
of the Federal Aviation Regulations (Vol. 43

FR No. 57, page 11973; dated March 23, 1978 -

under section 97.23, effective April 6, 1978),
which is hereby amended as follows:
‘Miami, FL Miami International, VOR
- Rwy 30 original (Ident BSY), change to
read VOR Rwy 30 Original (Ident MIA).
Also same section amended as follows:
Miami, FL, Miami Internationali VOR Rwy
30 Original cancelled, change to read VOR
Rwy 30 Original cancelled (Ident BSY).

By amending §97.25 SDF-LDA
SIAPs identified as follows:

* 3 * effective June 1, 1978.

~ Medford, OR—Medford-Jackson County,
LOC/DMEBCB, Amdt. 2.

By “amending §97.27 NDB/ADF
SIAPs identified as follows:

* * * offective June 1, 1978,

Tuscaloosa, AL—Tuscalooss Muni, NDB
Rwy 4, Amdt. 5
_Arkadelphia, AR—Arkadelphia Municipal,
NDB Rwy 4, Amdt. 3
Madison, IN—Madison Municipal, NDB
Rwy 3, Amdt. 4
Celina, OH—Lakefield, NDB Rwy 8, Amdt. 1
Oxford, OB—Miami University, NDB Rwy
4, Amdt. 6
Houston, TX—David Wayne Hooks Memorl-
. al, NDB Rwy 17R, Amdt. 5
Appleton, WI—-Outagamie County,
Rwy 3, Amdt. 6
Appleton, WI—Outagamie County,
Rwy 11, Amdt. 7
Appleton, WI—Outagamie County,
Rwy 21, Amdt. 4
Appleton, WI—Outagamie County,
-Rwy 29, Amdt. 8 "

* * * effective May 18, 1978.

Montgomery, AL-—-Dannelly Field,
Rwy 9, Amdt. 15

Petersburg, AL-—Petersburg, NDB/DM:E—C
Original, cancelled

Marco Island, FL—Marco Island, NDB Rwy
35, Original

Baytown, TX—Humphrey, NDB Rwy 31,
Amdt. 2, cancelled
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Hereford, TX—Hereford Municipal, NDB |,

Rwy 20, Original
Houston, TX--Humphrey, NDB Rwy 31,
Orig!na.l

amending §97.29 ILS-MIS
SIAPs {dentified as follows:
* * * offective June 1, 1978.

Tuscalooss, Al—Tuscalooss Munl., ILS Rwy
4, Amdt. 7

mzu;dlz.%ck, AR—Adams Field, ILS Rwy 22,

Atlanta, GA—Charlle Brown County, ILS
Rwy 8R, Amdt, 9

New Orleans, LA—New Orleans Internation-
al (Molsant Feld) ILS Rwy 1, Amdt. 7

Martha's Vineyard, MA—Martha’s Vine-
yard, ILS Rwy 24, Amdt. 3

Houston, TX—Willlam P. Hobby, ILS Rwy
13, Amdt. 2

Appleto(tila V,;JI—Outagam.le County, ILS Rwy

¢ & ¢ offective May 18, 1978.

Monﬁgcxﬂ.exz'y; AL—Dannelly Field, ILS Rwy

9,

Montgomery, Al—Dannelly Field, ILS Rwy
27, Amdt. 3

New York, NY—John F. Kennedy Int'l, ILS
Rwy 3IR, Amdt. 8

* * *effective May 4, 1978.

Coatesville, PA—G.O. Carlson Chester
County, MLS Rwy 11 (Interim), Amdt. 1

By amending §97.31 RADAR SIAPs
identified as follows:

# & seffective June 1, 1978.

Muskegon, MI--Muskegon County,
RADAR-1, Amdt. 3

Charleston, SC—Chsarleston AFB/MUNL.,
RADAR-1, Amdt, 11

* & *offective May 18, 1978. °

Detroit, MI—Detroit Metropolitan-Wayne
Co., RADAR-1, Amdt. 12

Baytown, TX—Humphrey, RADAR-A,
Amdt. 1, cancelled

Hgﬁton. TX—Humphrey, RADAR-~1, Origi-

By amending §97.33 RNAV SIAPs
identified as follows:

* * soffective June 1, 1978.

Anniston, AI—Anniston-Cathoun County,
RNAV Rwy 23, Original

Georgetown, DE—Sussex County, RNAV
Rwy 22, Amdt. 1

Moultrie, GA—Moultrie-Thomasville,
RNAV Rwy 22, Orig.

Lexington, NC—Lexington Muni, RNAV
Rwy 8, Original

Oxford, OH—Miami University, RNAV Rwy
4, Amdt. 1

* ¢ * effective May 18, 1978.

Minneapolls, MN-—Minneapolis-St. Paul
Int1 (Wold-Chambexlaln) RNAV Rwy
29R, Amdt. 4

Trenton, NJ—Mercer County, RNAV Rwy
16, Amdt., 2

Trenton, NJ-Mercer County, RNAV Rwy
34, Amdt. 2

{Secs. 307, 313(a), 601, and 1110, Federal
Aviation Act of 1958 (49 U.B.C. $§1348,
1354(a), 1421, and 1510); sec, 6(c), Depart-
ment of Transportation Act (49 US.C,
1655(c)); Delegation: 25 FR 6489 and Para-
graph 802 of Order FS P 1100.1, is amended
March 9, 1973.)
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Norz.—The Federal Aviation Administra-

ment under Executive
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in Washington, D.C on
March 31, 1978.

James M., mes,
Chief, Aircraft
Norz.—The incorporation by reference in
the preceding document was approved by
gellgsh;ctor of the Federal Register on May

[FR Doc. 78-8942 Filed £-5-78; 8:45 am]

[8010-01]

Title 17—Commodity and Securities
Exchanges

CHAPTER 11—SECURITIES AND
EXCHANGE COMMISSION

[Release Nos. 33-5918; 34-146181

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

PART 249—FORMS, SECURITIES
EXCHANGE ACT OF 1934

Resales of Bankrupicy-Related
Securities

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule and final form
amendments.

SUMMARY: The Commission has
adopted a rule which establishes a safe
harbor under the Securities Act of
1933 for the resale of securities which
were elther issued in bankruptcy pro-
ceedings by a debtor or its successor or
which were held in the debtor’s port-
folio. The purpose of the rule is to
provide some degree of certainty as to
when 2 person may resell bankruptey-
related securities without the need for
registering them under the Securities
Act. In adopting the rule, along with
certain related amendments to some
of its forms, the Commission emphz-
sized that the rule is not the exclusive
means for reselling such securities and
will not affect the availability of any
exemption for resales under the Act
that a person might be able to rely
upon.

EFFECTIVE DATE: May 1, 1978.

FOR FURTHER INFORMATION
CONTACT:

Peter J. Romeo, Division of Corpora-
tion Finance, Securities and Ex-
change Commission, Washington,
D.C. 20549, 202-755-1240.
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'SUPPLEMENTARY INFORMATION:

The Commission today announcéd the*

adoption of Rule 148 (17 CFR 230.148)
under the Securities Act of 1933
(“1933 Act”) (15 U.S.C. 77a et seq., as
amended by Pub. L. No. 94-29 (June 4,
1975)) and the adoption of certain re-
lated amendments to Forms 8-K (17
CFR 249.308), 10-Q (17 CFR _249.3082),
and 10-K (17 CFR 249.310) under the
Securities Exchange Act of 1934
(“1934 Act”) (15 U.S.C. 78a et seq., as
amended by Pub. L. 94-29 (June 4,
1975)). The new rule establishes objec-
tive standards for the resale without
registration under the 1933 Act of two
categories of. securities relating to
- bankruptey proceedings: (1) Securities
- issued by a debtor -or his successor to
creditors and others pursuant to a
plan of reorganization, arrangement
or liguidation; and (2) securities issued
by someone other than the debtor
}vl;iich were held in the debtor’s port-
olio.

BACKGROUND AND PURPOSE

On Septémber 16, 1977 the Commis-
sion published Release No. 33-5865 (41
FR 47848) soliciting public comments
on proposed Rule 148. In response to
the Commission’s invitation, fifteen
letters containing many helpful com-
ments were received. On the basis of
these comments. and its own review of
the proposed rule, the Commission has
determined to amend the rule in cer-
tain respects, as indicated herein, and
to adopt it in its revised form. In a.re-
lated action, the Commission also has.
adopted amendments to Items 3 and 6
of Form 8-K and amendments to the
izo% cover pages of Forms 10-Q and

As indicated in Release No. 33-5865
the purpose of Rule 148 is to provide a
safe harbor from the registration pro-
visions of the 1933 Act for the resale
of certain types of securities relating
to bankruptcy proceedings. ‘The neces-
sity for the rule arises from the fact
that there is considerable uncertainty
on the part of many holders of bank-
ruptey-related securities as to when it

is necessary to register such securities .

for resale under the 1933 Act.
) Generally, when attempting to resell
securities acquired in a bankruptcy
proceeding, the holders thereof seek
to rely on the exemption from regis-
tration provided by Section 4(1) of the
1933 Act. That section states. in es-
sence that transactions by any person
who is not an “issuer, underwriter; or
dealer” need not be registered. Since
most persons who seek to resell securi-
ties clearly are not issuers or dealers,
the majority of questions arising
under Sectiom 4(1) focus on the term
‘‘underwriter.” The nature of these
questions generally is under what cir-
c¢umstances will a person not be
deemed an underwriter and conse-
quently be free to resell his secunhes
without registration..
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The term “underwriter” is broadly
defined in Section 2(11) of the Act.!?
Among other things, Section 2(11)
States that a person who purchased
his securities “with a view to * * * dis-
tribution” shall be deemed an under-
writer. The interpretation of Section
2(11) traditionally has focused on
these quoted words. They create diffi-
culty, however, because they are sub-
Jective in nature and appear to require
‘a determination” as' to the security
holder’s purpose in acquiring his secu-
rities. Since it is difficult to ascertain a
purchaser’s state of mind at the time
of acquisition, it generally is necessary

‘ to look to subsequent acts and circum-

stances to formulate an opinion as to
whether he purchased with a view to
distribution. Thus, the use of objective
standards. relating to- a purchaser’s
subsequent acts and -circumstances
would. be useful in making such a de-
termination.

In recognition of the utility of objec-
tive standards insofar as the definition
of ‘“underwriter” is concerned, the
Commission in 1972 adopted Rule 144
(17 CFR 230.144) under the 1933 Act.2
Basically, the rule establishes certain
objective standards which, if satisfied,

. permit -holders of “restricted securi-

ties”3 to sell them. without being
deemed underwriters of those securi-
ties. There are four basic requirements
inherent in these standards: (1) The
securifies must have been held by the
seller for at léast 2 years; (2) the
amount of securities that can be sold

during any 6-month period must not

exceed 1 percent of the outstanding
securities of that class; (3) there must
be current information available to
the public about the issuer of the secu-
rity; and (4) the securities must be
sold in brokers’ transactions. General-
ly, it is the Commission’s, view that a
person who complies with the above
requirements has satisfactorily demon-
strated that he did not acquire his se-
curities with the view to. distribution

!Section 2(11) reads in pertinent part as
follows: The term “underwriter” means any
person who has purchased from an issuer
with a view to, or offers orrsells for an issuer
in connection: with, the distribution of any
security, or participates or has a direct or
indirect participation in any such undertak-
ing, or participates or has a participation in
the direct or indirect underwriting of any
such undertaking® * *

2See in this regard, Release No. 33-5223.
(37 FR 596) dated January' 11, 1972,

3The termr “restricted securities” is de-
fined in paragraph (aX3) of Rule 144 {o
mean: Securities acquired directly or indi-
rectly froox the issuer thereof, or from an
affiliate of such issuer, in a transaction or
chain of transactions not involving any
public offering or from the issuer in a trans-
action in reliance on Rule 240 under the Act
or which were issued by an issuerin a trans-
action in reliance on: Rule 240 and were ac-
quired in a transaction or chain of transac-
tions not involving any public offering.

and that the interests of investors will
not be harmed by permitting him to
resell them without registration.

Although the Commission’s experi-
ence with Rule 144 generally has been
favorable, the rule itself is somewhat
limited in its application. Basfcally, it
can be used to sell restricted securities
only, which by definition must have
been acquired in a transaction or
chain of transactions not involving
any public offering. As a result, securi-
ties issued by a debtor or successor
thereof in bankruptcy proceedings fre-
quently do not qualify for resale under
Rule 144 because they were issued in a
public, non-registered offering in rell-
ance upon some exemption from regis-
tration, such as that provided by Sec-
tion 264 or Section 393 of the Bank.
ruptcy Act. (11 US.C 664 and 793).
Thus, many persons who acquire such
securities are left in a state of uncer-
tainty similar to that which existed
prior to the adoption of Rule 144 inso-
far as resales of their securities are
concerned. Accordingly, in recognition
of the limited applicability of Rule 144
to bankruptcy situations and the fact
that. there is a need to provide some
degree of certainty in connectionx with
resales of bankruptcy-related securi-
ties, the Commission ‘has determined
to adopt Rule 148.

Noxn-ExcLUsIvE NATURE OF THE Rurk

Several persons who commented on
Rule 148 expressed the view that the
1933 Act does not provide a basis for
adopting a rule which has the effect of
restricting resales following public 1s-

‘suances of securities that are either

registered or are exempt from registra-
tion. These persons believe that Rule
148 will suffer from the same “per-
ceived defects as its predecessors in
the “140 series” of rules (i.e., Rules
144-147 (17 CFR 230.144-147)) in that
it will create a presumption that per-
sons who sell securities without com-
plying with its provisions are under-
vwriters unless they can satisfactorily
demonstrate otherwise. The commen-
tators point out that there is no basis
in the 1933 Act for a presumptive un-
derwriter doctrine of this nature, and
that Rule 148 and the other rules in
the “140 series” are therefore contrary
to the statute.

The Commission recognizes that
Rule 148 does place restrictions on re-
sales. of securities, as do other rules in
the “140 series.” These restrictions,
however; are deemed to be in keeping
with the purpose and underlying
policy of the 1933 Act to protect inves-
tors. They seek, among other things,
to prevent disruptions in.the markets
for securities and to assure that ade-
quate information about the issuers of
securities sold under the rule will he
available to investors. Moreover, and
most important, the restrictions are
not compulsory and need not be com-
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plied with in those instances where
persons may rely on a specific exemp-
tion for resales, such as that provided
by Section 4(1) of the Act. The rule
seeks only to provide a safe harbor for
resales and thereby remove uncertain-
ty as to the application of the registra-
tion provisions of the 1933 Act that
might exist in the minds of some per-
sons who wish to resell the types of se-
curities covered by the rule.

It appears to the Commission that
the negative views concerning the stat-
utory authority for Rule 148 are large-
1y based on the faulty premise that
the rule will be the exclusive means by
which a person may resell bankruptcey-
related securities without registration.
As noted above, however, compliance
with Rule 148 will not be compulsory,
and the Commission has never intend-
ed that it (nor indeed any of the rules
in the “140 series”) be considered the
only method by which persons may
safely resell the types of securities
mentioned therein.

In order to make its position con-
cerning the non-exclusive nature of
the rule as clear and emphatic as pos-
sible, the Commission has inserted a
paragraph at the end of Rule 148
- which specifically states that the rule
“is not the exclusive means for resell-
ing (bankruptcy-related) securities”
and that it “does not eliminate or oth-
erwise affect the availability of any
exemption for resales under the Secu-
rities Act that a person or entity may
be able to rely upon.” Similar state-
ments also are contained in Rules 144,
146 and 147 under the Act. By calling
attention to these statements, the
Commission is hopeful that there will
no longer be any doubt that a person
will not be deemed to be, or presumed
to be, an underwriter with respect to
resales of securities merely because of
non-compliance with any of the rules
in the “140 series.”

S¥NoOPSIS OF RULE

To g large extent, the provisions of
Rule 148 are modeled after Rule 144.

There are, however, several significant -

variations designed to reflect the
-unique circumstances of bankruptcy
-situations. The chief variation is the
lack of a holding period requirement.
Such a requirement has not been
deemed appropriate because of the
special, involuntary circumstances
under which a debtor’s securities fre-
quently are acquired. Other variations
include different volume 1limitations
and current public information re-
quirements and the lack of a notice re-
quirement with respect to resales
-under the rule.

PRELIMINARY NOTE

The operative provisions of the rule

- have -been preceded by a preliminary
note, which provides a brief summary
of the purpose and scope of the rule. A

~ -
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second preliminary note dealing with
the non-exclusive nature of the rule
had been included in the proposed ver-
sion but has been deleted. The gist of
it, however, has been moved to the
text of the rule itself and included ina
new paragraph (e), in order to place
greater emphasis on its contents.

DEFINITIONS

Paragraph (a) of the rule contains
definitions of six terms which appear
throughout the rule. These definitions
are self-explanatory to a large extent.
However, some of them have been re-
vised in response to the public com-
ments, as explained below.

The term “debtor” is defined in the
rule as a person or entity concerning
which a case has been commenced
under either the Bankruptcy Act (11
U.S.C. 1, et seq.) or the Securities In-
vestor Protection Act (“SIPA”) (15
U.S.C. 78aas, et seq.), as well as any
entity over which the Federal Deposit
Insurance Corporation (“FDIC”) has
been appointed as a receiver. The defi-
nition has been altered considerably
from the proposed version in order to
broaden its coverage. Thus, the words
“person or entity” have been substi-
tuted for “individual, partnership or
corporation” (the words used in the
proposed version) because their wider
applicability will remove all doubt
that entities such as real estate invest-
ment trusts and unincorporated com-
panies and associations will be within
the ambit of the rule. In addition, the
definition has been expanded to make
it clear that entitles which are in-
volved in proceedings under SIPA, and
entities over which the FDIC has been
appointed as a'receiver will be covered.
The latter change will permit SIPA
trustees and the FDIC to sell pursuant
to the rule portfolio securities held by
entities whose assets are controlled by
them.

‘The definition for the term “securi-
ties issued under a plan” also has been
expanded to cover not only securities
issued by the debtor or any successor-
thereof under a plan, but also securi-
ties issued upon the exercise of any
right to convert or exchange securities
issued under 2 plan. This change was
made in response to the views of some
commentators that the proposed defi-
nition for this term was too narrow. .

Finally, a definition for the term
“affiliate” has been added to the rule.
The definition used is modeled after
similar definitions set forth in Rules
144(¢a)(1) and 405 (17 CFR 230.405)
under the 1933 Act, and it focuses on
whether the person or entity under
scrutiny as a possible affiliate “direct-
ly, or indirectly through one or more,
intermediaries, controls, or is con-
trolled by, or is under common control
with (the) debtor.” The definition has
been included because paragraph (c)
of the rule now states that securities

»

14447

of affiliates which are held in the
debtor’s portfolio may not be resold in
rellance upon the rule. :

It should be noted that the determi-
nation whether a person or entity is
an afffliate of the debtor is a factual
one that must be made on a case-by-
case basis. Thus, there are-no precon-
ceived guldelines, such as a fixed mi-
nority percentage of the debtor’s stock
owned by a possible affiliate, that will
be conclusive on this issue.

SECURITIES ISSUED UNDER A PLAN

Paragraph (b) sets forth the stan-
dards for resale that will be applicable
to one of the two categories of securi-
ties that may be sold under the rule
(viz., securities issued by a debtor or
its successor under a plan). The intro-
ductory portion of the paragraph
makes it clear that the rule will pro-
vide a safe harbor for the resale of
such securities, provided they are
issued in a transaction exempt from
registration under the 1933 Act and
provided that the three conditions set
forth in the paragraph are satisfied.

1. VOLUME LIMITATION

‘The first of the three conditions for
resale is set forth in paragraph (bX1)
of the rule and it limits the amount of
securities that can be sold during any
six-month period under the rule. The
paragraph provides that the amount
sold during such a period shall not
exceed one percent of the sum of the
number of shares or other units of the
class Issued and outstanding and the
number of shares or units reserved for
future issuance in respect of claims
and interests filed and allowed under
the plan.

In its adopted form, tlie volume limi-
tation provision is somewhat less re-
strictive than the version proposed for
public comment. The principal change
deals with the base upon which the
one percent limit will be computed. In
its proposed form, the base consisted
of the “shares or other units of the
class outstanding upon distribution
under the plan.” Some commentators
pointed out that in the early period
after a reorganization securifies are
issued almost daily, with the resuit

.that the number of outstanding secu-

ritles is constantly changing. In re-
sponse to these comments, the base
has been revised to consist not only of
the shares or units issued and out-
standing, but also those reserved for
future issnance under the plan. It is
belleved that this change will provide
from the outset a relatively fixed base
upon which the volume limitation may
be computed. :
The Commission also has added to
the volume limitation provision a ref-
erence to the source (viz, the most
recent report or statement published
by the issuer) where information may
be obtained with respect,to the com-
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putation of the one percent limit. Fi-
nally, the Commission has included at
the end of the volume limitation para-
graph a statement that, for purposes
of determining the volume limitation,
all securities of the same. class sold
under the rule by persons or entities
acting in concert shall be aggregated.

In connection with the volume limi-
tation set forth in paragraph (b)(1),
the Commission wishes to take note of
the views of some of the commenta-
tors that the one percent limit may
perhaps be too restrictive in the bank-
ruptey context. While the Commission
does not wish to restrict unnecessarily
the amount of securities that may be
resold in reliance upon the rule, it
does not believe there is an empirical
basis for raising the one percent limit
at this time.

In this cohnection, however, the
Commission presently is engaged in a
study to determine whether the
volume limitations of Rule 144, the
rule upon which Rule 148 is largely
modeled, can be relaxed somewhat.
Should the Commission deem it appro-
priate to revise those limitations, it an-
ticipates making corresponding
changes in the volume limitation con-
tained in Rule 148.

2. CURRENT PUBLIC INFORMATION

The second condition for resale’

under -the rule is contained in para-
graph (b)(2), and it relates to the ade-
quacy of information available con-
cerning the issuer of the securities to
be sold. The provision is intended to
assure that there will be current infor-
-mation about the issuer available to
the investing public at the time any
sales of its securities are made under
the rule. .

The public information requirement
in paragraph (b)(2) states that an
issuer who is subject to the registra-
tion and/or periodic reporting provi-
sions of the 1934 Act must have filed
with the Commission all documents
and reports required by those provi-
sions subsequent to the distribution of
securities under the plan. The para-
graph further states that issuers who
are not subject to the registration
and/or periodic reporting provisions of
the 1934 Act will be deemed to have
satisfied the . public information re-
quirement if they make avajlable to
the public at the time sales are made
under the rule the information speci-
fied in clauses (1) to (14), and clause
(16) of Rule 15c¢2-11¢a)}4) (17 CFR
240.15¢2-11(2)(4)) under the 1934 Act.

There are two essential differences
between the public information re-
quirement in rule 148 and its counter-
part in Rule 144. First, unlike Rule
144, there will be no necessity in Rule
148 for the issuer to have been subject
to the periodic reporting provisions of
the 1934 Act for at least 90 days before
sales may b'e effected under the rule,
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The 90-day requirement has been
omitted from Rule 148 because the
special circumstances attendant to
bankruptey situations do not appear
to justify a waiting period such as that
required by Rule 144.

The second major difference is that
Rule 148 will not require the issuer to
have filed all reports required by the
1934 Act during the 12 months preced-
ing the sale or such shorter period
that the issuer was required to file
such reports. The prineipal reason for
omitting this requirement is that
many debtors might be unable to
comply with it, since they might not
have funds available for the prepara-
tion and filing of such reports during
the period they are involved in bank-
ruptey proceedings. Thus, the rule re-
quires only that all reports and docu-
ments required subsecquent to the dis-
tribution of securities under the plan
have been filed. .

It should be noted that although the
rule does not require, as a condition to
its availability, that the issuer have
filed all reports and documents re-
quired prior to the distribution of se-
curities under the plan, this should
not be construed to mean that such an
issuer is thereby excused from filing
such reports and documents. The obli-
gation under the 1934 Act to file all re-
ports and documents will continue to
exist, and nothing in Rule 148 pro-
vides an exemption from that obliga-

tion.

Although several minor revisions of
a clarifying nature have been made to
the version of the public information
requirement that was proposed for
comment, there has been only one
substantive cha.nge This change,
which was made in response to one of
the comments from the public, makes
it clear that a seller of securities under
Rule 148 may rely upon a written
statement from the issuer or a state-
ment in the issuer’s most recent report
filed with the Commission concerning
the issuer’s compliance with the public
information requirement. This change
has necessitated the adoption of

amendments to the front cover pages*

of Forms 10-Q and 10-K, which are
discussed in a subsequent part of this
release.

3. MANNER OF SALE

The third condition for the resale of
securities under the rule is contained
in paragraph (b)(3), and it requires
that the securities be sold in brokers’
transactions within the meaning of
section 4(4) of the 1933 Act. Para-
graph (b)(3) also restricts the person
selling the securities from either: (1)
Soliciting or arranging for the solicita-
tion of orders to buy the securities in
anticipation of or in connection with
such transactions, or (2) making any
payment in connection with the offer
or sale of the securities to any person

other than the broker who executes
the order to sell the securities.

The brokers' transaction require-
ment is the same in all material re-
spects as its counterpart in Rule 144.
It has been included in Rule 148 be-
cause it will provide some degree of as-
surance that sales made in rellance
upon the rule will.be executed in an
orderly manner and with all of the
protections afforded by brokers’ trans-
actions.

Some commentators suggested that
certain exceptions be made to the bro-
kers’ transaction requirement. For in.
stance, some thought it ought not to
apply to persons receiving less than
one percent of the class issued under
the plan. Another stated that the re-
quirement should not apply, where no
brokerage transactions are possible
(e.g., where there is no public market
for the debtor's securities). Finally,
one commentator eéxpressed the view
that block ftransactions should be
exempted from the requirement.

The Commission has given consider-
ation to-the above comments, but has
determined that it would not be in the
public interest to incorporate any of
them into the rule. In its view, the
protections afforded by brokers’ trans-
actions outweigh the limited benefits
that might be gained from including
the above exceptions in the rule.

PORTFOLIO SECURITIES

Paragraph (c) sets forth the stan.
dards for resale that will apply to the
second type of securities covered by
the rule (viz., restricted securities of is-
suers other than the debtor and any
affiliate or successor thereof). The
paragraph states essentially that a
debtor, debtor-in-possession, court-ap-
pointed trustee or court-appointed re-
ceiver for the debtor shall not be
deemed an underwriter with respect to
resales of such securities provided
three conditions are met: (1) The secu~
rities were owned by the debtor on the
date a case concerning it was com-
menced under the Bankruptcy Act; (2)
such resales are made in accordance
with the various limitations contained
in Rule 144, with the exception of the
two-year holding period requirement;
and (3) the resales are authorized by
the court.

The two-year holding perlod require-
ment of Rule 144 has not been includ-
ed in the rule in order to permit the
lquidation of the debtor’s portfolio to
proceed without undue difficulty and
thereby expedite the bankruptcy pro-
ceedings. The lack of such a require-
ment, however, does not mean that a
debtor, forseeing the onset of bank-
ruptey, may load his portfolio with
“cheap stocks” for subsequent resale
under the rule, thereby avoiding the
Rule 144 holding period requirement.
Attempted abuses of this nature will
not be permitted, as indicated in para.
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graph (d) of the rule, which is dis-
cussed in the next section of this re-
lease.

In response to some ‘of the com-
ments, paragraph (c) has been revised
in certain respects to clarify its appli-
cability. Thus, the paragraph now
states that the rule will not be avail-
able for the resale of an affiliate’s se-
curities held in the debtor’s portfolio,
but it may be used by a debtor-in-pos-
session or a court-appointed receiver
to effect resales of portfolio securities.
Finally, the paragraph has been
amended to permit trustees under the
Securities Investor Protection Act, as
well as the Federal Deposit Insurance
Corporation, to utilize the rule for re-
‘sales of portfolio securities held by
debtors whose assets are under their
control.

CAUTIONARY PROVISION

Paragraph (d) of the rule simply
cautions persons who may wish to uti-

lize the rule for plans or schemes de- .

signed to evade the registration provi-
sions of the 1933 Act that the rule will
not be available for such purposes.
This, even if such individuals comply
with 2ll of the technical requirements
of Rule 148, the rule will not be avail-
able for activities of the type men-
tioned above.

NON-EXCLUSIVﬁ RULE PROVISION

As previously indicated herein, the
final paragraph of the rule (i.e., para-
graph (e) restates the Commission’s
position that Rule 148 is not the exclu-
sive means for reselling bankruptcy-re-
lated securities and that it does not
affect the availability of any exemp-
tion for resales under the 1933 Act
that a person may be a.ble to rely
upon.

RELATED AMENDMENTS TO FORMS

In connection with the public infor-
mation requirement set forth in para-
graph (b)(2) of the rule, the Commis-
sion has adopted certain amendments
to Forms 8-K, 10-Q and 10-K. The
amendments_are intended to provide
information about the bankruptcy
proceedings in which the-debtor has
been involved and to provide a ready
source for determining whether the

-issuer of the securities being resold
under Rule 148 is in compliance with
the public information requirement of
paragraph (b)(2).

FORM 8-K

The Commission has amended Items

3-and 6 of Form 8-K relating to bank-
ruptcy proceedings. Heretofore, Item 3
has required only that information
about such proceedings be filed with
the Commission when they are com-
menced. It is the Commission’s view,
however, that information about bank-
ruptey proceedings also should be fur-

-
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nished after they have been completed
for all practical purposes. Thus, the
Commission has added a new Item
3(b) to Form 8-K which requires that
the following information be fur-
nished within 15 days after an order
confirming a plan of reorganization,
arrangement or liquidation has been
entered: (1) The identity of the court
or governmental authority which en-
tered the order; (2) the date the order
was entered; (3) a fair summarization
of the material features of the plan;
(4) the number of shares or other
units of the debtor or its successor
issued and outstanding, the number
reserved for future issuance under the
plan, and the aggregate total of such
numbers; and (5) information as to the
assets and liabilities of the debtor as
of the date the order confirming the
plan was entered, or a date as close
thereto as possible.

Two significant changes were made
to Item 3(b) from the proposed version
in response to the public comments.
The first involved various revisions
throughout the item designed to make
it clear that the entry of an order con-
firming a plan (as opposed to the fi-
nalization of such an order after the
period for appeal has expired) will
trigeger the filing requirement of Item
3(b). This change will resolve any
doubt as to which event will require
the filing of the 3(b) information,
while at the same time assure that in-
formation about a plan will be in the
public domain as soon as possible. Of
course, if an appeal of an order con-
firming a plan s taken by an interest-~
ed party and the order does not
become final as o 5C eduled.
subsequent 8-Ks can be filed to dis-
close this fact as well as any other rel-
evant information.

The second significant change in-
volves a revision to paragraph (4) of
the item, which provides information
about the base upon which the volume
limitation of Rule 148 will be comput-
ed. The revision to this item is intend-
ed to correspond to the change made
_1;1 paragraph (b)(1) of the rule to the

ase

The Commlsslon also has amended
Item 6(b) of Form 8-K relating to the
exhibits that must be filed with the
form. As revised, the item will require
an issuer to attach to the 8-K coples
of any plan described in Item 3(b), as
well as coples of the order confirming
the plan.

In connection with the above-de-
scribed amendments to Form 8-K, it
should be mnoted that paragraph
(b)(2)({) of Rule 148 states that the in-
formation specified in Item 3(b) of 8-X
must be filed with the Commission
before any offers or sales of securities
of reporting companies can be mede in
reliance upon the rule.

FORMS 10-Q AND 10-K

As previously indicated, the Commls-
slon has revised paragraph (bX2XI) of
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Rule 148 to permit sellers of securities
to rely on a statement in the issuer’s
most recent 1934 Act report concern-
ing the issuer’s compliance with the
informational requirements of the
rule. To implement this change fully,
it has become necessary to amend the
{ront cover pages of Forms 10-Q and
10-K so that such 2 statement may be
made there by issuers. The statement
is similar to one already required to be
made for Rule 144 information pur-
poses. However, the statement for
Rule 148 purposes need be provided
only for the five-year period following
the termination of the issuer’s involve-
ment In bankruptcy proceedings. The
reason is that it is unlikely many per-
sons would be utilizing Rule 148 for
the resale of an issuer’s securities after
the five-year period has elapsed, and
no useful purpose would be served by
requiring an issuer to continue making
the requisite statement for an indefi-
nite period.

TEXT OF RULE 148 -

Part 230 of Chapter II of Title 17 of
the Code of Federal Regulations is
amended by adding a new §230.148 to
read as follows:

§230.148 Persons deemed not to be under-
writers of securities issued or sold in
connection with bankrupticy proceed-
ings.

© PreEuxupiary Note—Rule 148 relates to
two categories of securities: (1) Securities
which were issued In bankruptcy proceed-
ings by a debtor or its successor; and (2) se-
curities which were in the debtor’s portfolio
elther at the time proceedings were com-
menced under thelr Bankruptcy Act or the
Securities Investor Protection Act, or at the
time the Federal Deposit Insurance Corpo-
ration (“FDIC”) was appointed as a receiver
for the debtor’s assets. Its purpose is to es-
tablish standards which, if met, will enable
the holder of such securities to sell them
without registration under the Securities
Act of 1933 and without being deemed an
underwriter under section 2(11) of the Act.
The standards set forth in the rule are in-
tended to provide some degree of assurance
that there will be current information about
the issuer avallable in the marketplace at
the time the securities are sold and that the
trading market for such securities will not
be disrupted by such sales.

(a) Definitions. The following defini-
tions shall apply for the purposes of
this rule: -

(1) The term “Bankrupicy Act”
means the Federal Bankruptcy Act.

(2)- The term “debtor” means a
person or entity concerning which a
case has been commenced under either
the Bankruptcy Act or the Securities
Investor Protection Act, as well as an
entity over which the ¥DIC has been
appointed as a receiver.

(3) The term “plan” means a plan
{for the payment of debts and other
claims filed pursuant to the Bankrupt-
cy Act and confirmed by the bankrupt-
cy court.
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(4) The term “securities issued under
a plan” shall include securities issued
by the debtor or any successor thereof
under a plan, as well as securities
issued upon the exercise of any right
to convert or exchange securities
issued under a plan.

(5) The term “restricted securities”
means securities acquired directly or
indirectly from the issuer thereof, or
from an affiliate of such issuer, in a
transaction or chain of transactions
not involving any public offering or
from the issuer in a transaction in reli-
ance on Rule 240 (§ 230.240) under the
Securities Act or which were issued by
an issuer in a transaction in reliance
on Rule 240 (§230.240) and were ac-
quired in a fransaction or chain of
transactions not involving any public
offering.

(6) An “affiliate” of the debtor is a
person or entity that directly, or indi-
rectly through one or more -interme-
diaries, controls, or is controlled by, or
is under common control with, such
debtor.

(b) Securities issued under a plan. A
person or entity who acquires securi-

ties issued under a plan in a transac-

tion exempt from the registration re-
quirements of the Securities Act of
1933 shall not be deemed an under-
writer within the meaning of Section
2(11) of the Act with respect to resales
of such securities if all of the follow-
ing conditions are met:

(1) Volume limitation. The amount
of securities sold for the account of
such person or entity during any six-

month period shall not exceed ome.
percent of the sum of the number of-
shares or other units of the class,

fssued and outstanding and the
number of shares or units of the class

reserved for future issuance in respect -

of claims and interests filed and al-
lowed under the plan, as shown by the
most recent report or statement pub-
lished by the issuer. For the purpose
. of determining the limitation on the
amount of securities sold, all securities
of the same class sold under this rule
by persons or entities acting in concert
shall be aggregated.

(2) Current public information. The
issuer of the securities shall make
available to the public current infor-
mation about itself and its activities.
Such information shall be deemed
available only if either of the follow-
ing conditions is met:

(1) Filing of reports. The issuer is
subject to the registration require-
ments of section 12 of the Securities
Exchange Act of 1934 and/or the peri-
odic reporting requirements of sec-
tions 13 or 15(d) of the Exchange Act
and has filed all documents and re-
ports required by those sections to be
filed subsequent to the distribution of
securities under the plan. The person
or entity for whose account the securi-
ties are to be sold shall be entitled to
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rely upon a written statement from
the issuer or a statement in whichever
is the most recent report filed by the
issuer that such issuer has filed all
documents and reports required to be
filed by sections 12, 13 or 15(d) of the
Exchange Act subsequent to the distri-
bution of securities under the plan,
unless such person or entity has
reason to believe that the issuer has
not complied with such requirements.
In no event, however, shall any offers
or sales of the issuer’s securities be
made in reliance upon this rule unless
the information specified in Item 3(b)
of Form 8-K (§ 249.308) has been filed
by the debtor with the Commission.

(ii) Other public imformation. The
issuer is not subject to the registration
and reporting requirements of sections
12, 13 or 15(d), but there is publicly
available the information concerning
the issuer specified in clauses (1) to
(14), inclusive, and clause (16) of para-
graph (a)4) of Rule 15¢2-11
§1§ 2!:40 .15¢2-11) under the Exchange

c

(3) Manner of sale. The securities
shall be sold in brokers’ transactions
within the meaning of section 4(4) of
the Securities Act and the person sell-
ing the securities shall not (1) solicit or
arrange for the solicitation of orders
to buy the securities in anticipation of
or in connection with such transac-
tions, or (ii) make any payment in con-
nection with the offer or sale of the
securities to any person other than
the broker who executes the order to
sell the securities. For the purposes of
this rule, the term “brokers’ transac-
tions” shall be deemed to include
transactions of the type described in
Rule 144(g) (§230.144(g)) under the
Securities Act.

" (¢) Securities held in the debtor’s
portfolio. A debtor, debtor-in-posses-
sion, court-appointed trustee or court-
appointed receiver for the debtor shall
not be deemed an underwriter with re-
spect to resales of restricted securities
of an issuer other than the debtor or
any affiliate or successor thereof, pro-
vided that:

(1) Such securities were owned by
the debtor either on the date a case
concerning it was commenced under
the Bankruptcy Act or the Securities
Investor Protection Act, or on the date
the FDIC was appointed as a receiver
for the debtor’s assets;

(2) Such resales are made in accor-
dance with the provisions of para-
graphs (c), (e), (f) and (g) of Rule 144
(¢ %130.144) under the Securities Act;
an

(3) Such resales are authorized by
the court, except that this condition
shall not apply to resales made by the
FDIC in its capacity as a receiver for
the debtor’s assets.

(d) Limited availability. This rule
shall not be available to any person or

"_entity with respect to any transaction

which, although in technical compli-
ance with the provisions of the rule, is
a step in the consummation of a plan
or scheme to evade the registration re-
quirements applicable to the distribu-
tion or redistribution of securities to
the public.

(e) Non-exclusive rule. Although this
rule provides a means for reselling
bankruptcy-related securities without
registration under the Securities Act,
it is not the exclusive means for resell-
ing such securities in that manner.
Therefore, it does not eliminate or
otherwise affect the availability of any
exemption for resales under thé Secu-
rities Act that a person or entity may
be able to rely upon.

(Secs. 2(11), 4(1), 4(4), 19(a), 48 Stat. 14, 11,

85; secs. 201, 203, 209, 210, 48 Stat. 905, 006,

908; secs. 1—4, 6, 68 Stat. 683, 684; sec, 12, 78

%a(t 5)80: (15 U.S.C. TTb(11), T7d(1), 17d(4),
s(a),

TEXT OF AMENDMENTS T0 FORMS
1. Items 3 and 6 of Form 8—K are re-

, vised to read as follows:

§249.308 Form 8-K, current reports.

* » . . ]

Item 3. Bankruplcy or Recetvership.

(a) [No changel.

(b) If an order confirming & plan of reor-
ganization, arrangement or liquidation has
been entered by & court or governmental au«
thority having supervision or jurisdiction
over substantially all of the assets or busl-
ness of the registrant or its parent, furnish
the following:

(1) The identity of the ‘court or governs
mental authority;

(2) The date the order confirming the
plan was entered by the court or govern-
mental authority;

(3) A fair summarization of the material
features of the plan and, pursuant to Xtem 6
of this form relating to exhibits, a copy of
the plan as confirmed;

(4) The number of shdres or other units of
the registrant or its parent issued and out-
standing, the number reserved for future is.
suance in respect of claims and intorests
filed and allowed under the plan, and the
aggregate total of such numbers; and

(5) Information as to the assots and labil.
ities of the registrant or its parent as of the
date the order confirming the plan was en-
tered, or a date as close thereto as practica«
ble. Such information may be presented in
the form in which it was furnished to the
court or governmental authority.

* * ] L] *

em 6. Financial Statements and Ezhib-

(a) [No changel.

(b) Exhibits, Subject to the rules as to in-
corporation by reference, the followling doc-
uments shall be flled as exhibits to this
report:

1. [No changel.

2, [No changel.

3. Copies of any plan of reorganization, ar-
rangement or liquidation described in Xtem
3(b) and the order confirming the plan,

II. The front cover page of Form 10-
Q is revised to read as follows:
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§249.308a Form 10-Q, for quarterly re-
ports under Section 13 or 15(d) of the
Securities Exchange Act of 1934.

(The following is to be inserted at the
bottom of the front cover page, imme-
diately above the phrase “APPLICA-
BLI-SJ ONLY TO CORPORATE ISSU-
ERS.”) -

If the registrant has been involved in
" bankruptey proceedings during the preced-
ing five- years, indicate by check mark
whether it has filed all documents and re-
ports required to be filed by Sections 12, 13
or 15(d) of the Securities Exchange Act of
1934 subsequent to the distribution of secu-
rities under a plan confirmed by & court.

Yes—— No———

II1. The front cover page of Form
10-K is revised to read as follows:

§249.310 Form 10-K, annual report pur-
-suant to Section 13 or 15(d) of the Se-
curities Exchange Act of 1934.

(The following is to be inserted at the
bottom of the front cover page, imme-
diately above the phrase “APPLICA-
BLE ONLY TO CORPORATE ISSU-
ERS.”) .
- If the registrant has been involved in
bankruptcy proceedings during the preced-
ing five years, indicate by check mark
whether it has filed all documents and re-
ports required to be filed by Sections 12, 13
or 15(d) of the Securities Exchange Act of
1934 subsequent to the distribution of secu-
rities under a plan confirmed by a court.

Yes——

(Secs. 13, 15(d), 23(), 48 Stat. 894, 895, 901;
sec. 203(a), 49 Stat.-704; secs. 3, 8, 49 Stat.
1377, 1379; secs. 4, 6, 718 Stat. 569, 570-574;
sec: 2, 82 Stat. 454; secs. 1, 2, 84 Stat. 1479;
secs. 10, 18, 89 Stat. 119, 155; sec, 308(b), 90
Stat. 47; (15 U.S.C. 78m, 780(d), 78w(a)).)

AUTHORITY

Rule 148 has been adopted by the
Commission pursuant to the Securities
Act of 1933, particularly Sections
2(11), 4(1), 4(4), and 19(a) thereof.
Items 3 and 6 of Form 8-K and the
front cover pages of Forms 10-Q and

"10-K have been amended pursuant to
the Securities Exchange Act of 1934,
particularly Sections 13, 15(d) and
23(a) thereof.

OPERATION OF TEE RULE AND FORMS
AMENDMENTS

Rule 148 and the amendments to
Forms 8-K, 10-Q and 10-K described
herein will become effective on May I,
1978. The rule will operate prospec-
tively only and will not be available
for transactions which take place prior
to its effective date. Further, the staff
will issue interpretative letters to
assist persons in complying with the
~ rule, but will consider requests for
“no-action” letters only on an infre-
quent basis and in the most compel-
ling circumstances.

No——
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Finally, because the revisions to
Rule 148 and Form 8-K generally rep-
resent a relaxation or clarification of
provisions previously published for
comment pursuant to the Administra-
tive Procedure Act (6 U.S.C, 533), the
Commission believes that none of
them need to be republished for com-
ment under the Act. Further, the
Commission is of the view that the
amendments to the front cover pages
of Forms 10-Q and 10-K need not be
published for comment under the Act,
since they do not impose a new sub-
stantive burden on issuers.

By the Commission.

GEORGE A. FITZSIMMONS,
Secretary.

MarcH 29, 1978.
IFR Doc. 78-9055 Filed 4-5-78; 8:45 am]

[1505-01] °

[Release No. 34-14563; File No, S7-613]

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES EX-
CHANGE ACT OF 1934

PART 241—INTERPRETATIVE RE-
LEASES RELATING TO THE SECURI-
TIES EXCHANGE ACT OF 1934 AND
THE GENERAL RULES AND REGU-
LATIONS THEREUNDER

Securities Transactions by Members
of National Securities Exchanges

Correction

In FR Doc. 78-7235, appearing at
page 11542 in the issue for Friday,
March 17, 1978, make the following
corrections: N

(1) On page 11543, in the thir
column, at the top, the first two lines
should appear at the end of the text
for footnote 11.

(2) On page 11553,. In the third
column, in § 240,11a1-2, in the undesig-
nated introductory paragraph, delete
the period at the end of the last line.

(3) On page 11554, In the {irst
column, in § 240.11a1-2 paragraph (b),
in the sixth line, after “member,”, the
phrase “the member would have been”
should begin a new line and be set
flush with the margin.
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[4810-22]
Title 19—Customs Duties

. CHAPTER I—UNITED STATES CUS-

TOMS SERVICE, DEPARTMENT OF
THE TREASURY

[T.D. 78-102]
PART 145—MAIL IMPORTATIONS

Exum!nnﬂ‘on of Sealed Letter Class
Muail by Customs Officials

" AGENCY: United States Customs Ser-

vice, Department of the Treasury.

ACTION: Final rule and policy state-
ment.

SUMMARY: This document contains
an amendment to the Customs Regu-
lations and a policy statement relating
to the examination of sealed letter
class mail by Customs officials. The
amendment and policy statement are
being made because of a recent United
States Supreme Court decision which
upheld the right of Customs officials
to examine sealed letter class mail in
certain circumstances. It is intended
that the amendment and policy state-
ment will offer guidance as to when
and how Customs will open and exam-
ine sealed letter class mail.

EFFECTIVE DATE: May 8, 1978.

FOR FURTHER INFORMATION
CONTACT:

Stuart P. Seidel, Office of the Chief
Counsel, U.S. Customs Service, 1301
Constitution Avenue NW., Washing-
ton, D.C. 20229, 202-566-54176. -

SUPPLEMENTARY INFORMATION:
BACEGROUND

Section 145.3 of the Customs Regu-
lations (19 CFR 145.3) provides that
no Customs officer or employee shall
read, or authorize or allow any ofher
person to read, any correspondence
contained in sealed letter mail unlessa
search warrant has been obtfained. In
United States v. Ramsey, 97 S. Ct. 1972
(1977), the U.S. Supreme Court af-
firmed the right of Customs officials
to open and examine sealed letter -
class mail without first obfaining a
search warrant under certain circum-
stances.

In the Ramsey case, a Customs offi-
cer inspecting a sack of incoming in-
ternational mail from Thailand spot-
ted elght bulky envelopes which he be-
lHeved might contain merchandise. All
of the envelopes appeared to have
been typed on the same typewriter,
were addressed to different locations
in Washington, D.C., felt as if there
were something other than plain
paper inside, weighed three to six
times the normal weight of a letter,
and came from a country which is a
known source of narcotics. Upon in-
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spection, the envelopes were discov- -

ered to contain heroin.

‘The opening of these letters without
first obtaining a search warrant was
challenged as unconstitutional. The
Supreme Court rejected this assertion
and held constitutional the statute,
R.S. 3061 (19 U.S.C. 482), which autho-
rizes the opening of envelopes coming
into the United States with respect to
which a Customs official may have
reasonable cause to suspect .there is
merchandise which is subject to duty
or which-is imported contrary to law.
The Court also found that the circum-
stances under which the letters were
opened provided “reasonable ‘cause to
suspect’ that there was merchandise
or contraband in the envelopes.”

ThHe Commissioner of Customs deter—
mined that, inasmuch as § 145.3 of the
Customs Regulations was silent as to
when the opening of sealed letter class
malil is authorized, that section should
be amended to reflect the statutory
standards as interpreted in the
Ramsey case and the existing Customs
practice on the subject. Therefore, on
July 28, 1977, a notice of proposed ru-
lemaklng which would amend §145.3
was published in the FEDERAL REGISTER
(42 FR, 38393). The notice proposed to
add to §145.3 a provision that no Cus-
toms officer or employee would open
sealed letter class mail which appeared
to contain only correspondence unless
a search warrant had been obtained in
advance of the opening. It also pro-
posed to add a provision that Customs
officers or employees could open and
examine sealed letter mail which ap-
peared to contain matter in addition
to, or other than, correspondence, pro-.
vided they had reasonable cause to
suspect the presence of merchandise
or contraband. _

The notice also contained a proposed
policy statement which set forth the
policies which the Customs Service
would follow in examining sealed
letter class mail. The policy statement
supplemented the regulations by pro-

viding guidance as to the circum- .

stances which constitute reasonable
cause to suspect that merchandise or
contraband is contained in sealed
letter class mail.

Interested parties were given until
September 26, 1977, to submit data,
views, or arguments in regard to the
proposals. Several comments were re-
ceived in response to the proposals. A

discussion of the substantive com--

ments follows:
stcussron OF SUBs'rAN'rIVE Commmrs

WHAT MAIL IS SUBJ’ECT TO CUSTOMS
EXAMINATION

1. International transit mail. One
comment pointed out that the pro-
posed rule and policy statemnent
could be read so as to subject interna-
tional transit mail to Customs exami-
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nation. International transit mail is
that mail which passes through the
United States but is not to be deliv-
ered therein. This point is well taken.

" Section ~ 145.2 therefore has been

amended to make it clear that mail
must be destined for delivery in the

‘Customs territory of the United States

or in the U.S. Virgin Islands to be con-
i%dered subject to Customs examina-
on. .
2. Virgin Islands mail. In one of the

- comments submitted, the authority of

the Customs Service to open first class
malil arriving in the U.S. Virgin Islands
from the TUnited States was ques-
tioned. It was asserted that such open-
ing could not be done merely upon
finding a reasonable cause because of

39 U.S.C. 3623(d), which provides that -

first class mail “of domestic origin”
shall not be opened unless authorized
by a search warrant or by the address-
ee, or except by the Postal Service to
determine the delivery address.

‘While maintaining that it is autho-
rized to examine all mail coming into
the U.S. Virgin Islands from the Cus-
toms territory of the United States,
the Customs Service agrees that the
legal authority to open first class mail
merely upon the finding of reasonable
cause to suspect the presence of mer-
chandise or contraband is uncertain.
For this reason, and.because the inci-
dence of openings of first class mail ar-
riving in the U.S. Virgin Islands from
the Customs territory of the United
States would be relatively low, the
Customs Service will refrain from
opening such mail unless authorized
to do so. Section 145.3 therefore had
been amended to provide for this ex-
ception.

3. Only at “border”? One comment
asserted that without a search war-
rant, Customs has no authority to ex-
amine any mail which has already
passed through an exchange office.
This contention is based on the theory
that the “border search” exception to
the Fourth Amendment prohibition
against warrantless searches ceases to
exist after mail passes through an ex-
change office.

This contention cannot be accepted.
The Customs Service relies on 19
U.S.C. 1499 and United States v. King,
517 F.2d 350 (5th Cir. 1975), as author-
ity for the proposition that Customs’
may examine mail after it has passed
through an exchange office but has
not been delivered to the addressee, at
least 'when Customs did not inspect
the mail previously. In the court case,
envelopes had entered the United
States at San Francisco and had been
routed to Birmingham, Ala., without
having been inspected. The court
found Customs examination and open-
ing of the envelopes in Birmingham,
upon reasonable cause to suspect the
presence of contraband, to be lawful.
The court added that an individual’s

expectation of privacy in a mall article
which enters the United States at San
Francisco but 1s destined for Birming-
ham is no more offended by opening
the envelope in Birmingham than in
San Prancisco.

DEFINITIONS ARE INADEQUATE

4. Definitions. Several comments
were directed toward the fact that var-
ious terms such as ‘“sealed”,. “letter
mail”, and “letter class mail” were
either not defined or were used incon-
sistently in the proposed rule and
policy statement.

In addition, it was noted that several
definitions were qualified so as to be
vague in the proposed Appendix.

These points are well taken. Section
145.1 has been amended to define
three terms (“mall article”, ‘“letter
class malil”, and “sealed letter class
mail”), and these terms exclusively
have been used in the regulations.
Furthermore, the definitions in the
Appendix have been made clearer and
more precise. For example, it is specifi-
cally stated that bulky envelopes and
packages are included in the term
“letter class mail” as long as the arti-
cle is mailed at the letter rate or equiv-
alent class or category of postage.

RECORD EACH MAIL OPENING

5. Record should be made. Several
comments urged that a record of every
opening of sealed letter class mail
should be made, whether or not a sel-
zure occurs. The comments suggested
that the factors which present a rea-
sonable cause to suspect the presence
of merchandise or contraband should
be recorded. Some comments proposed
that the mail article itself be endorsed
as opened by Customs, citing the rea-
sonable cause, the examiner’s name,
and other relevant information.

These suggestions have mnierit and
will be adopted in part. The Customs
Service currently uses a stamp to en-
dorse sealed letter class mail that has
been opened. The stamp contains the
mail examiner’s identifying number
and the place of opening. In the
future, the mail article will be en-
dorsed to also contain a code indicat-
ing the reason(s) why the mail article
was opened. The examiner’s number
will be maintained because no useful
purpose will be served by identifying
the opener by name.

Customs also will make a record of
each opening of sealed letter oclass
mail, whether or not a seizure results,
including the reasons for the opening.

“REASONABLE CAUSE TO SUSPECT”

6. Examples are overly broad. One
comment contended that the examples
given in paragraph B.T of the pro-
posed Appendix of ‘reasonable cause
to suspect” the presence of merchan-
dise or contraband are overly broad.
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Another comment questioned whether
Customs would remain rigid in adher-
ing to the given examples if experi-
ence shows that their reliability is sus-
pect.

Paragraph B.7 of the proposed Ap-
pendix indicated the following factors
constituted reasonable cause: The
sender of the mail article is a known
mailer of merchandise or contraband,
or the mail article contains writing or

“typing of a unique character which
has previously been found on mail ar-
ticles containing merchandise or con-
traband. :

We agree that each of the named
factors alone should not provide rea-
sonable cause. These factors are there-
fore being transferred to the list of
factors which, standing alone, do not
provide reasonable cause to suspect
the presence of merchandise or con-
traband.

COOPERATION WITH OTHER AGENCIES

7. Referring mail articles lo other
agencies. Many comments were re-
ceived concerning paragraph F of the
proposed policy statement, which set
forth the conditions under which arti-
cles of mail may be turned over to
other agencies for a controlled deliv-
ery or a follow-up investigation.

One comment asserted that there is
10 legal authority to turn over any
mail article to any agency except the
Postal Service without a search war-
rant if Customs has not seized the ar-
tiele. This assertion may apply to cor-
respondence in sealegd letter class mail,

- but clearly does not apply to all mail
articles since 19 CFR 145.57 provides
that certain goods, such as plants and
plant products, food, drugs, cosmetics,
and hazardous or caustic and corrosive
substances, are subject to examination
and clearance by appropriate agencies
before release to the addressee. Para-
graph F is therefore being revised to
specify that mail articles which do not
contain correspondence may be re-
ferred to other agencies without a
warrant for examination and clear-
ance in accordance with 19 CFR
145.517.

‘Another comment pointed out that
only the Postal Service can effect a
controlled delivery, and that the provi-
sion of paragraph F that mail may be
turned over to the Drug Enforcement
Administration (DEA) or other Feder-
al agencies without a warrant to effect
a controlled delivery therefore was er-
roneous. It was suggested that the pro-
vision be changed to provide that mail
may be turned over to the Postal Ser-
vice to effect a controlled delivery in
cooperation with DEA or other Feder-
al agencies. This suggestion is being
adopted. R

8. Mail covers. Postal Regulations
provide for the use of “covers”, or sur-
veillance, of mail when certain facts,
such as the commission of a crime, are

- r -
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suspected (see 39 CFR 233.2). Authori-
zation for mail covers must be ob-
tained from the Postal Service.

One comment suggested that the cir-
cumstances presented in paragraphs
B.4 and 7 of the proposed Appendix,
listing examples of “reasonable cause
to suspect”, call for mail covers rather
than the opening of the mail article.

The example in subparagraph 7 has
been deleted from the list and subpar-
agraph 4 has been reworded to read,
“Information from a source previously
shown to be reliable indicates that an
identifiable mail article contains mer-
chandise or contraband.” The Cus-
toms Service's authority, as outlined
in the Ramsey case, to open and exam-
ine sealed letter class mall is indepen-
dent of any other authority to engage
in surveillance of mail. Inasmuch as
the quoted example provides the nec-
essary reasonable cause, there is au-
thority apart from the mail cover pro-
cedure to open such mail. For this
reason, this suggestion is not being
adopted.

9. Interagency agreements. It was
urged that Customs seek to standard-
ize its cooperative agreements with
other agencies concerning mail exami-

.nation. Moreover, it was suggested

that the agreements be treated as
rules requiring public notice and op-
portunity for comment.

The Customs Service is attempting
to standardize these agreements with
other agencies to the fullest extent
possible. It must be recognized, howev-
er, that some differences necessarily
will occur because of different inter-
ests and procedures involved.

On the other hand, interagency
agreements of this type are not rules
requiring public notice and opportuni-
ty for comment within the meaning of
5 U.S.C. 551 In addition, any agree-
ment would have to comport with
both agencies’ regulations and policles
on the subject. For these reasons, the
suggestion that public notice and op-
portunity for comment be given for in-
teragency agreements on mail exami-
nation will not be adopted.

ARE MORE SAFEGUARDS NEEDEN?

10. Are time limits feasible? Several
comments requested that time limits
be set for obtaining search warrants
and for Customs processing of malilL
Five days was suggested as a reason-
able time for obtaining search war-
rants, while it was suggested that the
time period for processing mail be
based on the classes of mail examined.

Customs has experimented with set-
ting a specific time limit for obtaining
search warrants. In particular, Cus-
toms has required other agencles to
obtain search warrants with regard to
correspondence within 3 working days.
This has proved to be too restrictive,
especially for the military services.
Customs intends to continue to study
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this matter, but at this time no specif-
fc time limit can be identified as satis-
Iactory to all interests. It is for this
reason that the term “promptly” has
been used in the policy statement.

As to Customs processing of mail,
the only delays which cccur now are
when a seizure or detention is made,
when a search warrant is sought, or
when the mail is referred to another
Inspectional agency, such as the De-
partment of Agriculture. Other than
in these cases, the mail is processed
rapidly and promptly returned to
postal channels. At least some of the
above-mentioned delays obviously are
not within Customs control. For that
reason, and because most mail is pro-
cessed rapidly in any event, a specific
time limit is not believed to be feasi-

ble. Customs, however, will remain -

open to such a possibility should un-
necessary delays or abuses be found.

11. Reading correspondence. Several
suggestions urged Customs to empha-
size the prohibition against reading
correspondence without a search war-
rant. One suggestion was that the pro-
hibition against reading correspon-
dence in sealed letter class mait found
to contain merchandise or coniraband,
or with a green label or Customs decla-
ration, should be expressed in the reg-
ulations.

Section 145.3(¢) unqualifiedly pro-
hibits the reading of correspondence
in any letter class mail without a
search warrant or consent of the
sender or addressee. This section clear-
ly encompasses the situations where
merchandise or contraband is found in
the letter class mail or where a green
label or Customs declaration is at-
tached. The regulation, therefore, is
considered to be sufficiently explicit in
this regard. However, as a further
safeguard, the explanatory material in
the policy statement has been amend-
ed to refer specifically to these two sit-
uations.

Another suggestion was that Cus-
toms officers and employees should be
reminded of the possibility of criminal
penalties under 18 U.S.C. 1702 for ob-
structing correspondence. In response
to this suggestion, the policy state-
ment has been amended to remind
Customs personnel that any violation
of the regulations or policies regarding
the examination of letter class mail
will lead to administrative sanciions,
as well as possible criminzal prosecu-
tion under 18 U.S.C. 1702.

GENERAL

12. Customs received general recom-
mendations that it remain flexible as
to what constitutes reasonable cause,
that it pursue the standardization of
mail openings and the like, and that
alternative privacy safeguards be con-
sidered.

The Customs Service is acutely
aware of the sanctity of privacy in cor-
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respondence. At the same time, Cus-
toms must perform its obligations to
examine all importations, whether by
mail or otherwise. The Customs Ser-
vice feels that this document balances
those interests in a satisfactory
manner. Customs will, of course,
remain flexible in regard to mail ex-
aminations, particularly to the extent
that practice indicates the reliability,
or lack thereof, of certain facts provid-
ing reasonable cause.

In sum, the Customs Service consid-
ers the safeguards provided in this
document to be. adequate to protect
the right of privacy. If these safe-
guards do not in fact prove adequate,
Customs will seek alternative mea-
sures to minimize the mtrusweness of
mail examinations.

OTHER CHANGES

After review of the proposal and
consideration of the comments submit-
ted, it was decided that certain other
changes to the proposal were needed.
The notice proposed to amend only
§145.3 of the Customs Regulations.
However, it became apparent that
other sections would be affected by
such an amendment. Therefore,
§§ 145.0 through 145.3 have been
amended as appropriate.

Part 145 referred.throughout to the
term “package” or its equivalent to
mean, in efféct, any mail article. Be-
cause packages can in fact be mailed
at the letter rate, or equivalent class
or category, this had caused confusion.
These amendments therefore replace
the term “package” or its equivalent
with the term “mail article.” -

Proposed § 145.3 provided that war-
rants were required to read correspon-
dence or to open letter class mail
unless there was reasonable cause to
suspect the presence of merchandise
or contraband. That section has been
changed to also allow such reading or
opening when the sender or addressee
gives written authorization to do so.
Thus the interested party may be able
to expedite the processing of mail by
avoiding the delay associated with ob-
taining a search warrant. °*

The proposed policy statement has
been amended to incorporate the in-
teragency agreement requiring the
presence of a Postal Service employee
whenever sealed letter class mail is
opened,

In addition to the above changes, a
number of editorial and stylistic
changes have been made to the text of
the proposed amendment and policy
statement.

DRAFTING INFORMATION

The principal authors of this docu-
ment are Stuart P. Seidel, Office of
the Chief Counsel, and Richard M. Be-
langer, Office of Regulations and Rul-
ings, U.S. Customs Service. However,
other personnel in the Customs Ser-
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vice and in the Department of the
Treasury participated in its develop-
ment.

’

AMENDMENTS TO THE REGULATIONS

Part 145 of the Customs Regulations
(19 CFR Part 145) is amended in the
following manner:

1. Section 145.0 is amended by
adding the following as the first sen-
tence in that section:

§145.0 Scope.

The provisions of this part apply
only to mail subject to Customs exami-

nation as set forth in § 145.2.

= - ® = £ *

2. Sections 145.1, 145.2, and 145.3 are
amended to read as follows:
§145.1 Definitions. .

(a) Mail article. “Mail article” means
any posted parcel, packet, package, en-

‘velope, letter, aerogramme, box, card,

or similar article ot contamer, or any
contents thereof, which is transmitted
%n mail subject to customs examina-
ion.

(b) Letter class mail. “Letter class
mail” means any mail article, includ-
ing packages, post cards, and aero-
grammes, mailed at the letter rate or
equivalent class or category of post-
age.

(c) Sealed letter class mail. “Sealed
letter class mail” means letter class
mail sealed against postal inspection
by the sender.

§145.2 Mail subject to Customs examina-
tion.

(a) Restrictions. Customs examina-
tion of mail as provided in paragraph
(b) is subject to the restrictions and
safeguards relating to the opening of
letter class mail set forth in § 145.3.

(b) Generally. All mail arriving from
outside the Customs territory of the
United States which is to be delivered
within the Customs territory of the
United States and all mail arriving
from outside the U.S. Virgin Islands
which is to be delivered within the
U.S. Virgin Islands, is subject to Cus-
toms examination, except—

(1) Mail known or believed to con-
tain only official documents addressed
to officials of the U.S. Government;

(2) Mail addressed fo Ambassadors
and Ministers (Chiefs of Diplomatic
Missions) of foreign countries; and

(3) Letter class mail known or be-
lieved to contain only correspondence
or documents addressed to diplomatic
missions, consular posts, or the offi-
cers thereof, or to international orga-
nizations designated by the President
as public international organizations
pursuant to the International Organi-
zations Act (see §148.87(b) of this
chapter). Mail, other than letter class
mail, addressed to the designated in-

ternational organizations is subject to
Customs examination except where
the organization certifies under its of-
ficial seal that the malil contains no
dutiable or prohibited articles. Any
Customs examination made shall,
upon request of the addressee interna-
tional organization, take place in the
presence of an appropriate representa.
tive of that organizatlon.

§145.3 Opening of letter class mall; read.
ing of correspondence prohibited.

() Matter in addition to correspon-
dence. Except as provided in para-
graph (e), Customs officers and em-
ployees may open and examine sealed
letter class mail subject to Customs
examination which appears to contain
matter in addition to, or other than,
correspondence, provided they have
reasonable cause to suspect the pres-
ence of merchandise or contraband.

(b) Only correspondence. No Cus-
toms officer or employee shall open
sealed letter class mail which appears
to contain only correspondence unless
prior to the opening-—

(1) A search warrant authorlzing
that action has been obtained from an
appropriate judge of United States
magistrate, or

(2) The sender or the addressee has -
given written authorization for the
opening.

(¢) Reading of correspondence. No
Customs officer or employee shall
read, or authorize or allow any other
person to read, any correspondence
contained in any letter class mall,
whether or not sealed, unless prior to
the reading—

(1) A search warrant authorizing
that action has been obtained from an
appropriate judge or United States
magistrate, or

(2) The sender or the addressee has
given written authorization for the
reading.

(d) Other types of correspondence.
The provisions of paragraph (¢) shall
also apply to correspondence between
school children and correspondence of
the blind which are authorized to be
mailed at other than the letter rate of
postage in international mail.

(e) Certain Virgin Islands mail,
First class mall originating in the Cus-
toms territory of the United States
and arriving in the U.S. Virgin Islands,
which is to be delivered within the
U.S. Virgin Islands, shall hot be
opened unless—

(1) A search warrant authorizing
that action has been obtained from an
appropriate judge or United States
magistrate, or

(2) The sender or the addressee has

"been given written authorization for

the opening.

§1454 [Amended] v

3. Section 145.4 is amended by sub-
stituting the term “mail article” for

FEDERAL REéISTER, VOL. 43, NO. 67—THURSDAY, APRIL 6, 1978



—

the term “package from abroad’” wher-
ever it appears. -

§145.40 [Amended]

4, Section 145.40(c¢) is amended by
substituting the term “mail article”
for the term “mail package” wherever
it appears.

5. Part 145 is further a.mended by
substituting the term “mail article”
for the term “package” wherever it ap-
pears, and the term “mail articles” for
the term “packages” wherever it ap-
pears,

’ (R.S. 251, as amended, R.S. 3061, secs. 498,

499, 581, 624, 46 Stat. 728, as amended, 747,
as amended, 759 (19 U.S.C. 66, 482, 1498,

1499, 1681, 1624).) .
6. The following policy statement is
added at the end of Part 145.
POLICY STATEMENT

EXAMTINATION OF SEALED LETTER CLASS MAIL

A. Customs officers and employees shall
not open first class mail arriving in the US.
Virgin Islands for delivery there, if it origi-
nated in the Customs territory of the
United States, unless a search warrant or
written authorization of the sender or ad-
dressee is obtained, Customs officers or em-
ployees may open and examine all other
sealed letter class mail which is subject to
the Customs mail regulations (see 19 CFR
Part 145) and which appears to contain
matter in addition to, or other than, corre-
spondence, provided they have “reasonable
cause to suspect” the presence of merchan-

-dise or contraband.

B. Customs officers and employees shall

not open any sealed letter class mail which

appears fo contain only correspondence-

unless a search warrant or written authori-
zation of the sender or addressee is obtained
in advance of the opening.

C. Customs officers and emplpyees are
prohibited from reading, or authorizing or
allowing others to read, any-correspondence
contained in any letter class mail unless
there has been obtained in advance either a
search warrant or written authorization of
the sender or addressee. This prohibition,
which will continue to be strictly enforced,
also applies to correspondence between
school children and correspondence of the
blind which are authorized to be-mailed at
other than the letter ra.te of postage in in-
ternational mail.

D. If a violation of law is discovered upon
opening any mail article referred to in para-
graph C, and it is believed that the corre-
spondence may provide additional informa-
tion concerning the violation and is there-
fore needed for further investigation or use
in court, a search warrant shall be obtained
before any correspondence is seized, read, or
referred to another agency. Search warrants
shall be prompily sought. Correspondence
may be detained while a search warrant is
being sought.

E. If no controlled delivery is arranged
and correspondence is not to be otherwise
seized pursuant to a search warrant (see “F”
below), the item which constitutes the viola-
tion shall be remoyed and any correspon-
dence shall be replaced in the wrapper, or in
2 new wrapper if the original wrapper has
been seized pursuant to 19 U.S.C. 1595a.
The wrapper shall then be resealed, marked
to indicate it was opened by Customs, and
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returned to postal channels. Appropriate
seizure notices shall be sent in accordance
with 19 CFR 145.59(b).

F. No mail article may be referred to an-

other agency without a search warrant’

unless—

(1) Any correspondence has been removed
and the mall article is being referred for ex-
amination and clearance under 19 CFR
145.57,

(2) any correspondence has been removed
and the mail article has been law{ully sefzed
by Customs,

(3) The malil article is belng referred to
Postal Service channels to effect 2 con-
trolled delivery in cooperation with other
law enforcement agencies, or

(4) The malil article is being returned to
ﬁf’m Service channels for normal process-

G. Whenever sealed letter class mall s
opened, the factors giving the Customs offi-
cer or employee “reasonable cause to sus-
pect” the presence of merchandise or con-
traband shall be recorded on the appropri-
ate form and on the opened envelope or
other container by means of appropriate
coded symbols. Should a,selzure result,
these factors shall also be recorded on the
sejzure report.

H. Sealed letter class mall with the green
Customs label on a Customs declaration
may be opened without additional cause.
Correspondence in such mall Is subject to
the restrictions regarding the detentlon,
reading, and referral of mglil to other agen-
cies found in paragraphs C through F.

I. Whenever any sealed letter class mall is
opened for any of the reasons set forth In
the above paragraphs, a Postal Service em-
ployee shall be present and shall observe
the opening.

J. Any violation of the Customs mall regu-
lations or any of these policies will‘lead to
appropriate administrative sanctions, as
well as possible criminal prosecution pursu-
ant to 18 U.S.C. 1702,

APPENDIX

A. Scope. The Customs Service is autho-
rized to examine, with certain exceptions
for diplomatic and governmental mail, all
mafl arriving from outside the Customs ter-
ritory of the United States (CTUS) which is
to be delivered within the CTUS, and all
malil arriving from outside the U.S. Virgin
Islands which s to be delivered within the
U.S. Virgin Islands. The term “Customs ter-
ritory of the United States” is limited to the
States, the District of Columblia, and Puerto
Rico. Consequently, mail arriving from
other U.S, territories and possessions is sub-
Ject to Customs examination even though it
is designated “domestic” mafl for Postal
Service purposes. Likewise, mail in the
APQ/FPO military postal system is subject
to Customs examination, even though it
also Is designated “domestic™ mall for Postal
Service purposes. The Customs Service
therefor is responsible for examining all in-
ternational mail to be delivered in the
CTUS and certain limited categories of so-
called “domestic mail”.

B. Definitions. Under various internation-
al conventions and bilateral agreements, In-
ternational mail falls within two main
classes, Parcel Post and Postal Unlon mall.

Parcel Post Is not permitted to contain
correspondence but is to be used for the
transmission of merchandise and is fully
subject to Customs examination in the same
manner as other merchandise shipments
(e.g., luggage, cargo, containers, ete.). Postal
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Union mail is divided into “LC” mail
(Lettres et Cartes) and “AO” mail (Autres
Objets).

“LC” mall consists of letters, packages
pald at the letter rate of postage, post cards,
and aerogrammes. The term “letter class
mall” as used in the Customs Regulations
and in this policy statement{ means “LC”
malil as well as equivalent articles in “domes-
tic” mafl subject to Customs examination.
Equivalent articles in “domestic” meil
would include articles mailed at the letter
rate, or equivalent class or category, in the
APO/FPO military system or from a U.S.
territory or possession outside the CTUS.
Since the term “letter class mail” thus in-
cludes packages and bulky envelopes as long
as they are mailed at the letter rate, or
equivalent class or category, the restrictions
relating to opening and reading of corre-
spondence apply equally to such packages
or bulky envelopes.

“AO" malil i{s to be treated in the same
manner as Parcel Post mafl sitdce the Uni-
versal Postal Unlon Convention requires
that they “be made up in such 2 manner
that they may be easily examined™ and gen-
erally are not permitted to “contain any
document having the character of current
and personal correspondence.” Exceptions
to the latter requirement exist for matter
for the blind and certain correspondence be-
tween school children. Because of these ex-
ceptions, the prohibition against reading
correspondence without a search warrant or
authorization of the sender or addressee ap-
plies to correspondence of the blind and cor-
respondence between school children con-
tained in “AO" malil. “AO" mail can usually
be identiffed by the following words: “Im-
prime” or “Printed Matter”, “Cecogramme”
or “Literature for the Blind”, *“Petit
Paquet” or “Small Packet” or similar terms
or thelr equivalents.

¢. Reasonable Cause Lo Suspect Determin-
Ing whether there is “reasonable cause to
suspect” that merchandise or contraband is
contained In sealed letter class mail is ulti-
mately a matter of judgment for each Cus-
toms official, based on a1l relevant facts and
circumstances. This judgment should be ex-
ercised within the framework of the Cus-
toms regulation that sealed letter class mail
which appears to contain only correspon-
dence is not to be opened unless a search
warrant or written authorization from
either the sender or the addressee has been
obtained in advance of the opening.

Past practice indicates that the following
circumstances (which are illustrative and
not exhaustive) provide “reasonable cause
to suspect” and permit the opening of
sealed letter class mafl without a search
:‘;mnt or authorization of the sender or

dressee.

1. A detector dog has alerted to the pres-
ence of narcotics or explosives in a specific
malil article. B

2. X.ray or fluoroscope examination indi-
cates the presence of merchandise or con-
traband.

3. The welght, shape, feel, or sound of the
mafl article or its contents may indicate
that merchandise or contraband (eg., 2
hard object which may be jewelry, a stack
of paper which may be counterfeit money,
or coins) could be in the mail article. Con-
tents of a mall article which feel Iumpy,
powdery, or spongy may, for example, indi-
cate the presence of narcotics.

4. Information from a source previously
shown to be rellable indicates that an iden-
tifiable mail article conta!ns merchandise or
contraband.
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5. The mall article is insured.

6. The malil article is a box, carton, or
wrapper other than a thin envelope.

7. The sender or addressee of the mail ar-
ticle is known to be fictitious.

On the other hand, certain facts standing
alone generally will not provide “reasonable
cause to suspect” the presence of merchan-
dise or contraband and therefore ‘do not
permit the opening -of sealed letter class
mail. For example, sealed letter class mail
may not be opened merely because:

1. The mail article is registered.

2. The feel of a letter-size envelope sug-
gests that it contains one or a limited
number of photographs.

3. The malil article appears to be part of a
mass mailing.

4. The malil article is from a particular
country, ‘whether or not a known source
country of contraband.

5. A detector dog has alerted to the pres-
ence of narcotics or explosives somewhere
within a tray of mail (the individual articles
of mail must then be exdmined individual-
1y).

8. The sender or addressee of the mail ar-
ticle Is known to have mailed or received
contraband or merchandise in violation of
law in the past.

7. The wrapper contains writing or typing
similar to that previously found on articles
of mail which contained contraband or mer-
chandise in violation of law.

In cases where any one of the above
facts is present, additional evidence
must exist which in conjunction with
that fact provides reasonable cause to
'suspect the presence of merchandise
or contraband.

R. E. CHASEN,
Commissioner of Customs.

Approved: March 20, 1978.
BETTE B. ANDERSON,
Under Secretary of the Treasury.
[FR Doc. 78-9125 Filed 4-5-78; 8:45 am)

[1505-01] .
Title 19—Customs Duties

CHAPTER [—UNITED STATES CUS-
TOMS SERVICE, DEPARTMENT OF
THE TREASURY

[T.D. 78-95]
PART 153—ANTIDUMPING

Disclosure Conferences

: Correction

In FR Doc. 78-7648, appearing on
page 11982 in the issue for Thursday,
March 23, 1978, in §153.31(d), in the
sixth line, “cus-" should read “Cus-”.

’

"RULES AND REGULATIONS

[4710-01]
Title 22—Foreign Relations

CHAPTER I—DEPARTMENT OF STATE

" SUBCHAPTER G~—INTERNATIONAL
EDUCATIONAL AND CULTURAL EXCHANGE

[Departmental Regulation 108.753]

PART 61—PAYMENTS TO AND ON
BEHALF OF PARTICIPANTS IN THE
INTERNATIONAL EDUCATIONAL
AND CULTURAL EXCHANGE PRO-
GRAM )

.Per Diem Allovsances

AGENCY: Department of State.

ACTION: Final rule.

SUMMARY: The Department’s regu-
lations governing International Educa-
tional and Cultural Exchange are re-
vised to provide increased per diem
allowances to foreign participants (In-
ternational “Visitors) who come to the
United States observe, consult with
colleagues, demonstrate special skills,
or engage in specialized programs. The
per diem allowance to foreign partici-
pants who come to the United States
to lecture, teach, and engage in re-
search is also increased. The increases
are needed to meet the risihg cost of
housing, food, and other items.

EFFECTIVE DATE: March 31, 1978.

FOR FURTHER INFORMATION
CONTACT:

John F. Madden, 202-632-3682.

SUPPLEMENTARY INFORMATION:
The increases are needed to meet the
rapidly rising- costs of housing, food,
and other items to certain categories
of Department-sponsored * grantees
from overseas who participate in the
International Educational and Cultur-
al Exchange program. The current
scale of maximum per diem rates for
International Visitors is increased
from $45 to $55 and $55 to $65. The
current maximum per diem rate for
those who come to lecture, teach, and
engage in research is increased from
$35 to $40.

Since this revision relates solely to
per diem allowances for foreign par-
ticipants in the Educational and Cul-
tural Exchange Program of the De-
partment of State, and the partici-
pants under the program will receive
actual notice in each instance of the
increased allowances to be received,
notice of proposed rulemaking and de-
layed effective date under 5 U.S.C.-553
is not necessary. Accordingly, sections
61.3(e) and 61.4(c) of Title 22, Code of
Federal Regulations are revised as set
forth below.

1. In section 61.3, paragraph (c) is re-
vised to read as follows:

§61.3 Grants to foreign participants to
observe, consult, demonstrate specinl
skills, or engage in specialized pro-
grams.

. ‘ * * . *

(c) Per diem allowances. Per diem .
allowance not to exceed $55 in lieu of
subsistence expenses while participat-
ing in the program in the Unlited
States, its territories or possessions
and while fraveling within or between
the United States, its territorles or
possessions: Provided, however, That,
in accordance with standards and pro-
cedures prescribed from time to time
by the Assistant Secretary of State for
Educational and Cultural Affairs, a
per diem allowance of not to exceed
$65 may be established in the case of
participants whose status and position
require special treatment; 4nd pro-
vided further, That the Assistant Sec-
retary of State for Educational and
Cultural Affairs may, in the case of
any: particular participant, authorize a
per diem allowance In excess of $65.
The participant shall be considered as
remaining in a travel status during the
entire period covered by his grant
unless otherwise designated.

- * » * *

2. In §61.4, paragraph (c) is revised
to read as follows:

§61.4 Grants to foreign participants to
lecture, teach, and ¢ngage in research.

L ] L * . *®

(c) Per diem allowance. Per diem
allowance not to exceed $40 in leu of
subsistence expenses while participat-
ing in the program In the United
States, its territories or possessions
and while traveling within or between
the Unifed States, its territories or
possessions: Provided, however, That
the Assistant Secretary of State for
Educational and Cultural Affairs may,
in the case of any particular partici-
pant, authorize & per diem allowance
in excess of $40.

* L * * *

AUTHORITY: Sec, 4, 63 Stat. 111, as amend-
ed, 75 Stat. 527-538; 22 U.S.C. 2658, 2451
note.

For the Secretary of State.
Dated: March 23, 1978,

Ben H. READ,
Deputy Under Secrelary
Jor Management,

[FR Doc. 78-9155 Filed 4-5-78; 8:456 am}
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[8230-01]
CHAPTER V—INTERNATIONAL
. COMMUNICATION AGENCY

PART 505—PRIVACY ACT POLICIES
AND PROCEDURES

Editorial Amendment

AGENCY: International .Communica-
tion Agency. .

ACTION: Rule.

SUMMARY: This document makes an
editorial amendment to remove cer-
tain existing Appendixes from the reg-
ulation.

EFFECTIVE DATE: April 1, 1978,

FOR FURTHER INFORMATION
CONTACT:

Jane S. Grymes, Management Ana-
lyst, Management Analysis/Regula-
tions Staff, Associate Directorate for
Management, International Commu-
nication Agency, Washington, D.C.
20547, 202-632-6813.

In 22 CFR Part 505 Appendix I and

II are deleted.

JANE S. GRYMES,
Federal Register,
- - Liaison Officer.
Aprir 4, 1978, )
[FR Doc. 78-9310 Filed 4-5-78; 8:45 am]

{4210-01]

Title 24—Housing and Urban
Development

CHAPTER VIIl—LOW INCOME HOUS-
ING, DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT

[Dogket No. R-78-4701

PART 888—SECTION 8 HOUSING AS-
SISTANCE PAYMENTS PROGRAM—
FAIR MARKET RENTS AND CON-
TRACT RENT AUTOMATIC ANNUAL
ADJUSTMENT FACTORS

Fair Market Rents for New Construc-

" tion and Substantial Rehabilitation;
Vineland, N.J.,, and Susanville,
Calif., Market Areas

AGENCY: Office of Assistant Secre-
tary of Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

RULES AND REGULATIONS

SUMMARY: This final rule amends
the Section 8 Fair Market Rents for
the Vineland, N.J., market area and es-
tablishes rents for the first time for
the Susanville, Calif., market area.

EFFECTIVE DATE: April 6, 1978.

FOR FURTHER INFORMATION
CONTACT:

Henry F. P. Cassagne, Chief Ap-
praiser, Office of Technical Support,
Department of Housing and Urban
Development, 451 Tth Street SW,,
Washington, D.C. 20410, 202-472-
4810.

<
SUPPLEMENTARY INFORMATION:
Notice was given on October 19, 1977,
at 42 FR 55826 that the Department
of Housing and Urban Development
(HUD) was proposing to amend Title
24 of the Code of Federal Regulations
by revising Part 888, Schedule A, “Fair
Market Rents for New Construction
and Substantial Rehabilitation (n-
cluding Housing Finance and Develop-
ment Agencies Program)” for the
Vineland, N.J., market area and by es-
tablishing for the {first time Fair
Market Rents for the Susanville,

. Calif., market area.

HUD has received no comments in

_response to the October 19, 1977, pub-

lication; therefore, the Fair Market
Rents as proposed are adopted with-

_out change,

A Finding of Inapplicability respect-
ing the National Environmental Policy
Act of 1969 has been made in accor-
dance with HUD procedures. A copy of
this Finding of Inapplicability will be
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available for public inspection during
regular business hours at the office of
the Rules Docket Clerk, Room 5218,
Department of Housing and Urban
Development, 451 Tth Street SW.,
Washington, D.C. 20410.

Accordingly, Schedule A of Part 888
is revised as set forth below.

Norr,—It Is hereby certiffed that the eco-
nomic and inflationary impacts of this regu-
lation have been carefully evaluated in ac-
cordance with Executive Order 11821.

(Sec. T(d) Department of HUD Act (42
U.S.C. 3535¢d).)

Issued on March 29, 1978.

LAWRENCE B. SIMONS,
Assistant Secretary for Hous-
ing—Federal Housing Commis-
sioner.

ScHEDULE A~FAIR MARKET RENTS FOR
NEw CONSTRUCTION AND SUBSTANTIAL.
REHABILITATION (INCLUDING HOUSING
PIXANCE AND DEVELOPMENT AGENCIES
PROGRAM)

These Fair Market Rents have been
trended ahead two years to allow time
{for processing and construction of pro-
posed new construction and substan-
tial rehabllitation rental projects.

Nore.—The Fair Market Rents for (1)
dwelling units designed for the elderly ar
handlcapped are those for the appropriate
size units, not to exceed 2-Bedroom, multi-
plied by 1.05 rounded to the next higher
whole dollar, (2) congregate housing dwell-
Ing units are the same as for non-congregate
units and (3) single room occupancy dwell~

‘ Ing units are those for 0-Bedroom units of
the same type.

Insuring office—Sacramento, Caltf., region IX—San Francisco

Number of bedrooms
Market area Structure type 0 1 2 3 4ormore
Susanville Detached 439 457 557
Semidetached/row 302 380 418 478
‘Walkup 207 vesseme 276 346 414 475
Elevator.
- Area office—~Camden, N.J., region II—New York
Number of bedrooms
Market area Structure type [} 1 2 3 4ormore
Vineland Detached 397 485 537
N Semldetached/row 327 375 442 493
Walkup, 254 ceereee 278 337 412 460
Elevator. 295 cereeee 340 414

{FR Doc. 78-8053 Filed 4-5-78; 8:45 am]
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[3710-08]. -
Title 32—National Defense

CHAPTER V—DEPARTMENT OF THE
ARMY

[AR 15-61

SUBCHAPTER A—AID OF CIVIL AUTHORITIES
AND PUBLIC RELATIONS *

PART 519—INVESTIGATIONS

Pracedure for Investigating Officers
and Boards of Officers

AGENCY: Department of the Army,
DOD. \

ACTION: Final rule.

SUMMARY: This is a complete revi-
sion of Army Regulation 15-6. It pro-
vides authority for the appointment of
and establishes procedures for investi-
gations and boards of officers not spe-
cifically authorized by other direc-
tives. It may also be made applicable
to or be used as a guide for other in-
vestigations and boards. This regula-
tion provides. for informal as well as
formal proceedings. It authorizes des-
ignation of respondents and provides
procedural safeguards for them.

EFFECTIVE DATE: October 31, 1977,

FOR FURTHER INFORMATION
CONTACT:
Colaonel Darrell L. Peck, Chief, Ad-
ministrative Law Division, Office of
The Judge Advocate General, Head-
quarters, Department of the Army,

Washington D.C. 20310, 202-695-

3585.
Dated: March 29, 1978.

DARRELL L. PECK,
Colonel, JAGC, Chief,
- Administrative Law- Division.

In consideration of the foregoing, 32
CFR is amended by revising Part 519
as follows:

Sec.

519.1 General.

519.2 Appointing authority responsibilities.

519.3 General guidance for investigating
officers and boards.

6519.4 Informal investigations and boards of
officers.

519.5 Formal boards of officers.

Appenditx A—Sample letters of appoint-
men

Appendix B-——Suggested procedure for
boards of officers with respondents:

Appendix C—Guidance for preparing Priva-
cy Act statements.

AUTHORITY: -The provisions. of ‘this
Part 519 issued- under sec. 3012, 70A
Stat. 157; 10 U.S.C. 3012.

519.1 General.

(a) Applicability.—(1) General, This
part provides authority for the ap-
pointment of and establishes proce-
dures for investigations and boards of .

-
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officers not specifically authorized by
any other directive (such as the Uni-
form Code of Military Justice or other
statute, the Manual for Courts-Martial
1969 (Rev.) (E.O. 11476, June 19, 1969,
as amended by E.O. 11835, Jan. 27,
1975), an Executive order, a Depart-
ment of Defense directive, or an Army,
command, or post regulation). This
part, or any portion of it, may be made
applicable to investigations or-boards
which are authorized by another di-
rective, but only by a specific provision
in that directive or in the letter of ap-
pointment. In case of a .conflict be-
tween the provisions of this part,
when made applicable, and the provi-
sions of the specific directive authoriz-
ing the investigation or board, the
latter will govern. Even when not spe-
cifically made applicable, this part
may be used as a general guide for in-
vestigations or boards authorized by
another directive, but in that case its
provisions are not mandatory.

(2) Reserve Components, This part is
applicable to the U.S. Army Reserve.
It applies to the Army National Guard
only to the extent specifically made
applicable by National Guard regula-
tions.

(3) Gender. Masculine gender pro-
nouns used in this part are intended to
include both male and female person~
nel,

(b) Types of investigations and
boards.—(1) General. An administra-
tive factfinding procedure under this
part may be designated an investiga-
tiorr or a board of officers. The pro-
ceedings may be informal (§519.4) or
formal (§519.5). An investigation is
conducted by a single investigating of-
ficer using informal procedures. A
single fact-finder is designated a board
if formal procedures are to be used. A
board of officers is used when more
than one fact-finder is appointed,

‘whether formal or informal proce-

dures are to-be used.
(2) Selection of procedure. In deter-

~ mining whether informal or formal

procedures will be used, the appoint-
ing authority should consider the pur-
pose of the inquiry, the seriousness of
the subject matter, the complexity of
issues involved, the need for documen-
tation, and other such factors. The de-
sirability of providing a comprehensive
hearing for persons whose conduct or
performance of duty is being inquired

into should also be considered (see,

§ 519.1(d), §519.4(c), and §519.5(d)(1)),
since ‘only formal procedures are de-
signed to do that. Formal procedures
are required only when expressly
made applicable, either by the specific
directive authorizing the board or by a
letter of appointment. In all other
cases in which this part applies, infor-
mal procedures will be used. In deter-
mining which procedures to use, the
appointing authority is encouraged to
seek the advice of the semcing judge
advocate.

" (3) Preliminary investigations. Even
in serious or complex cases, it may be
advisable to direct immediately an in-
formal investigation to ascertain the
magnitude of the problem, to identify
and interview witnesses, and to sum-
marize or record their statements. The
informal investigation may then be
terminated and, if a formal board is
then appointed, the results of the pre-
liminary investigation may be used to
facilitate its work.

(¢) Function of investigations and
boards.—(1) Primary. ‘The primary
function of any investigation or board
of officers i1s to ascertain facts and to
report them to the appointing author-
ity to assist him in carrying out his of-
ficial responsibilities. It is the duty of
the investigating officer or board to
ascertain and consider the evidence on
all sides of each issue, thoroughly and
impartially, and to make such findings
and recommendations as may be ap-
propriate and warranted by the facts
and by the purpose of the Investiga-
tion or board.

(2) Additional. A formal board may
have the additional function of afford-
ing a hearing to a person against
whom an adverse finding may be made
or an adverse action recommended as
a result of the proceeding.

(d) Interested persons. A person who
has a direct interest in the proceedings
(e.g., against whom an adverse finding
may be made or an adverse action rec-
ommended) may be designated a re-
spondent. (see § 519.5(d)). On the other
hand, the fact that a person has o
direct interest does not require that

“the proceedings constitute a hearing

for him, provided the primary purpose
of the board is not to determine
whether some adverse action should
be taken against him. An appointing
anthority has a legitimate right to use
investigations and boards for their pri-
mary function, to obtain information
necessary or useful in carrying out his
official responsibilities, notwithstand-
ing the fact that the Information so
obtained may reflect adversely on an
individual. However, before informa-
tion gathered by an investigation or
board may be used as the basis for an
adverse personnel action (other than
action under the Uniform Code of
Military Justice, civilian personnel
regulations, AR 600-37, or any other
directive which contains its own proce-
dural safeguards) against a person
who was not a respondent, the author-
ity who intends to take the adverse
action must first notify the person af.

- fected of the proposed action and pro-

vide him a copy of that part of the
findings and recommendations of the
investigation or board, and the sup-
porting evidence, on which the pro-
posed action is based. This notice will
be in writing. The person affected will
be given a reasonable opportunity to

reply in writing and to submit relevant
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material. His reply will be given due
consideration in making the final deci-
siqn as to what action should be taken.

§519.2 Appointing authority responsibil-
ities.

(a) Appointment.—(1) Authority to
appoint. An informal investigation or
board (§ 519.4) may be appointed by a
commander at any level, or by a prin-
cipal staff officer of a general court-
martial convening authority, to in-

" quire into matters within his area of
responsibility. A formal board (§ 519.5)
to inquire into matters within his area
of responsibility may be appointed by
any general or special court-martial
convening authority, or by a principal
staff officer of a major Army com-
mander (AR 10-5), or at Headquarters,
Department of the Army. If the ap-
pointing authority is a general court-
martial convening authority, the selec-
tion of members of a board may be
delegated to an impartial member of
his staff. When more then one ap-
pointing authority has an interest in
the matter requiring investigation, a
single investigation or board should be
conducted whenever practicable. In
case of doubt or disagreement as to
who should appoint the investigation
or board, the first common superior of
all organizations concerned will re-
solve the issue. An appointing author-
ity may request, through channels,
that personnel from outside his orga-
nization be made available to serve on
a board or conduct an investigation
under his jurisdiction.

(2) Method of appointment. Informal
investigations and boards may be ap-
pointed orally or in writing. Formal in-
vestigations and boards will be ap-
pointed in writing but, when neces-
sary,r may be appointed orally and
later confirmed in writing. Any writ-
ten appointment will be in the form of
a letter of appointment (App A).
‘Whether oral or written, the appoint-
ment should specify clearly the pur-
pose and scope of the investigation or
board and the nature of the findings
and recommendations required. If the
appointment is made under a specific
directive, that directive should be
cited. If the procedures of this part
are intended to apply, the appoint-
ment should cite this part and, in the
case of a board, specify whether it is
to be informal (§519.4) or formal
(§ 519.5). Special instructions (e.g., re-
quirement for verbatim record) should
bé included, when appropriate.

(3)" Who may be appointed. Except as
provided in §519.5(a)(5) only commis-
sioned officers will be appointed as in-
vestigating officers or voting members
of boards of officers, unless the specif-
ic directive under which the appoint-
ment is made provides otherwise. Re-
corders, legal advisors, and persons
with special technical knowledge may
be appointed to formal boards of offi-
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cers (§519.5(a)). An investigating offi-
cer or voting member of a board ap-
pointed to examine a service member's
conduct or performance of duty, or to
make findings or recommendations
which may be substantially adverse to
a service member, will be senior in
rank to that member, except where
the appointing authority determines
that it is impracticable because of mili-
tary exigencles (but not because of
mere inconvenience). If an investigat-
ing officer or voting member of a
board discovers during the course of
the proceedings that the completion
thereof requires examining the con-
duct or performance of duty of, or
may result in findings or recommenda-
tions substantially adverse to, a person
senior to him, he will report this fact
to the appointing authority. The ap-
pointing authority will excuse him, re-
place him with an officer senior to the
person affected, or appoint another of-
ficer, senior to the person affected, to
conduct a separate inquiry into the
matters pertaining to that person. If
the appointing authority determines
that military exigencies make these al-
ternatives impracticable, he may
direct the investigating officer or
voting member to continue as such. In
a formal proceeding, this determina-
tion will be in writing and made an en-
closure to the report of proceedings.

(b) Administrative support. The ap-
pointing authority will arrange neces-
sary facilities, clerical assistance, and
other administrative support for inves-
tigating officers and boards of officers.
If not required by another directive, a
verbatim transcript of the proceedings
may be authorized only by a general
court-martial convening authority
after consultation with his staff judge
advocate. A contract reporter may be
employed only for a formal board and
only if authorized by the specific di-
rective under which the board is ap-
pointed. In no event will a contract re-
porter be employed if a military or De-
partment of the Army civilian employ-
ee reporter is reasonably available.
The availability of a military or De-
partment of the Army civilian employ-
ee reporter will be determined by the
servicing judge advocate. (That judge
advocate is responsible to provide or
arrange for the reporter, if determined
to be available.)

(c) Action of the appointing author-
ity.—(1) Basis of decision. Unless oth-
erwise provided by another directive,
the appointing authority is not bound
by the findings or recommendations of
an investigation or board. He may con-
sider any relevant information in
making a decision, even though that
information was not considered at the
investigation or board. If additional in-
formation is to be considered, howev-
er, any respondent who may be affect-
ed adversely by that information will
be so advised in writing; he will be
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given an opportunity to reply in writ-
Ing and to submit relevant material;
and his reply will be considered along
with the additional information.

(2) Legal review. Other directives
which authorize Iinvestigations or
boards may require the appointing au-
thority to refer the report of proceed-
ings to the servicing judge advocate
for legal review, and the appointing
authority should do so in other cases
involving serious or complex matters.
‘The judge advocate’s review will deter-
mine whether legal requirements have
been complied with, the effect of any
error (including whether any error has
a material adverse effect on any indi-
vidual’s substantial rights), whether
the findings of the investigation or
board, or those substituted or added
by the appointing authority, are sup-
ported by substantial evidence or lack
of it (see §519.3(jX(2)), and whether
the recommendations are supported
by the findings.

(3) Effect of errors. Procedural errors
or irregulatities in an investigation or
board normally do not invalidate the
proceeding or any action of the ap-
pointing authority based on it.

(1) Harmless errors. If the appointing
authority notes a harmless defect in
the proceeding he may take his final
action notwithstanding the defect.

(ii) Minor errors requiring correc-
tion. If the investigating officer of
board has fafled to make a finding or
recommendation required " by the
letter of appointment or a specific di-
rective, or if there has been a minor
procedural error or omission which
may be corrected without prejudice to
a respondent, the appointing author-
ity may return the case to the same in-
vestigating officer of board for correc-
tive action.

(iil) Substantial errors. In case of a
jurisdictional error (e.g., failure to
meet essential requirements with
regard to appointment or composition)
or an error which has a material ad-
verse effect on an individual’s substan-
tial rights, the appointing authority
may not use the affected part of that
Investigation or board as the basis for
adverse action against the person
whose substantial rights were preju-
diced. (Use of evidence considered by
the investigation or board is not pre-
cluded in connection with action
under the Uniform Code of Military
Justice, civillan personnel regulations,
AR 600-37, or any other directive
which contains its own procedural
safeguards.) If the error can be cor-
rected without prejudice to a respon-
dent, the appointing authority may do
50, returning the case to the same in-
vestigating officer or board for correc-
tive action, if necessary. In case of an
error which cannot be corrected other-
wise, the appointing authority may set
aside the findings and recommenda-
tions and refer the case to a2 new inves-
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tigating officer or board composed en-
tirely of new voting members. The
new investigating officer or board may
be furnished any evidence properly
considered by the previous investigat-
ing officer or board. Additional evi-
dence also may be considered by the
new investigating officer or board. If

the specific directive under which a.

board is appointed provides that the
appointing authority may not take
less favorable action with regard to a
respondent * than the board recom-
mends, the appointing authority’s
action is limited by the original recom-
mendations even though the case sub-
sequently is referred to a new board
which recommends less favorable
action.

»

§519.3 General guidance for investigating
officers and boards.

CONDUCT OF THE INVESTIGATION

(a) Oaths.—(1) Requirement. Unless
required by the specific directive
under which appointed, it is not neces-
sary for an investigating ‘officer or
board member to be sworn. Reporters
and interpreters, when used, should he
sworn. Witnesses appearing before a
formal board should be sworn;, wit-
nesses may be sworn, at the discretion
of the investigating officer or presi-
dent, for an informal investigation or
board. The letter of appointment may
require the swearing of witnesses or
board members. -

(2) Administering oaths. An investi-
gating officer, recorder (or assistant
recorder), or member of a board of of-
ficers is authorized to administer
oaths in the performance of such
duties (see Article 136, UCMJ). The
form of oaths may be found in appen-
dix B. _

(b) Challenges. Neither an investigat-
ing officer nor any member of a board
is subject to challenge, peremptorily
or for cause, except as provided in
§ 519.5(g). However, any person who is
aware of facts indicating a lack of im-
partiality or other necessary qualifica-
tion on the part. of an investigating of-
ficer or board member should bring
that information to the attention of
the appointing authority.

(c) Counsel. A respondent has a
right to be represented by counsel
(§519.5(£)). No one else is entitled to
appearance of and representation by
counsel in connection with an investi-
gation or board. However, any person
may obtain counsel at no expense to
the Government and may consult that
counsel with regard to the proceed-
ings. Such counsel may attend sessions
of the investigation or board which
are open to other members of -the
public but may not participate in the
proceedings. The proceedings will not
be interrupted unduly to allow the
person to consult with counsel,

(d) Decisions. The findings and rec-
ommendations. of a board composed of

- 3
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more than one member are arrived at
as provided in this section. Challenges
by a respondent are decided as pro-
vided in §519.5(g). Administrative mat-
ters (e.g., time of sessions, uniform,
recess) are decided by the investigat-
ing officer or president. Evidentiary
and procedural matters (e.g., motions,
acceptance of evidence, continuances)
are decided by the legal advisor or, if
none, by the investigating officer or
president. Decisions by the legal advi-
sor are final. ‘Any voting member may
object to the president’s decision on an
evidentiary "or procedural matter. If
there is an objection, a vote will be
taken in closed session, and the presi-
dent’s decision is reversed if a majority
of the voting members. present so vote.

(e) Presence of the public and. the
news media.—(1) The public. Proceed-
ings of an investigation or board are
normally open to the public only if
there is a respondent. However, if a
question arises, the determination
should bé made on the basis of the cir-
cumstances of each case. It may be ap-
propriate to open proceedings to the
public, even when there is no respon-
dent, if the subject matter is of sub-
stantial public interest. It may be ap-
propriate to exclude the public from
at least some portions of the proceed-
ings, even though there is a respon-
dent, if the subject matter is classified,
inflammatory, or otherwise exception-
ally sensitive. In any case, the appoint-
ing authority may specify whether the
proceedings will be open or closed. If
he/she does. not specify, the decision is
within the discretion of the investigat-
ing officer or the president of the
board. If there is a respondent, the
servicing judge advocate or the legal
advisor, if any, should be consulted
prior to a decision to exclude the
public from any portion of the pro-
ceedings.

(2) The news media. Any proceedings
of an investigation or board which are
open to-the public will also be open to
representatives of the news media. Re-
cording, photographing, broadcasting,
or televising during the proceedings;
whether by news media or by other
members of the public, is prohibited.

(£) Proof of facts.—(1) General. Facts
and circumstances relevant to the
matter under investigation are most.
often proved or disproved, either di-
rectly or through inferences, by: Real
(tangible) evidence; documentary evi-
dence; testimony or statements of wit~
nesses; and matters of which official
notice may be taken without proof.

(2) Real evidence. A tangible object
(e.g., weapon, clothing, fingerprint)
which is material and relevant to the
subject of the inquiry is real evidence.
Whenever an item of real evidence
‘would aid in establishing the existence
or nonexistence of a fact, that item, or
a photograph, description, or other
suitable reproduction of it (see

§519.3(p)(2)), should be included in
the report of proceedings, together
with any statements of witnesses nec.
essary to identify the item and verify
the accuracy of the reproduction. If
the physical layout of a building,
room, or other place is relevant, the
investigating officer or board members
(together with the recorder, legal advi.
sor, respondent, or counsel, if any)
may visit. the scene, if practicable; in
any event, a diagram should be includ-
ed in the report. Investigating officers
or board members should not. overlook
the value of their own observations re-
specting real evidence. If an investigat-
ing officer or board member observes
an item and gains impressions not. ade-
quately portrayed by a photograph,
chart, or other repré¢sentation, he (or
the recorder acting at his request)
should ensure that an appropriate de-
scription of the item is made and in-
cluded in the report.

. (3) Documentary evidence. Docu-
mentary evidence consists of records,
reports, letters, and other written,
printed, or graphic materials which in.
dicate the existence or nonexistence of
a fact. Investigating officers and
boards should be alert to discaver all
such evidence relevant to the matter
under inquiry and to include the origi-
nals or copies in the report (see
§519.3(pX(3)).

(4) Testimony ar statements of wits
nesses. Oral .or written accounts of
matters within the personal knowl.
edge of individuals usually constitute
an indispensable part of the evidence
considered in an investigation or
board. Because, unlike real or docu-
mentary evidence, such evidence is not
fixed as to form or substance, obtain-
ing a witness’ testimony or statement
requires careful advance analysis of
relevant matters of which the witness
is expected to have knowledge and
preparation of questions to elicit that
knowledge without distorting its sub-
stance. A preliminary interview of the’
witness to clarify what information
can be elicited is often appropriate, es-
pecially by the recorder and respon-
dent, or respondent’s counsel, in
formal proceedings. Voting members,
however, may not conduct separate in-
terviews of witnesses in proceedings
with respondents. Algo see § 519.3(h).

(5) Official notice. Some facts are of
such common knowledge that there is
nof need to obtain specific evidence to
prove them (e.g., general facts and
laws of nature; general facts of histo-
ry; location of major elements of the
Army; organization of the Department
of Defense and its components). This
includes, but is not limited to, those
matters of which judicial notice may
be taken (see para 147, MCM 1969
(Rev.)).

() Rules of evidence.—(1) General.
Proceedings utilizing this regulation
are administrative and not judicial in
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nature; therefore, an investigating of-
ficer is not bound by the rules of evi-
dence prescribed for trials by courts-
martial or for court proceedings gener-
ally. Accordingly, subject only to the
provisions of paragraph’ (e)(3) of this
section, anything which in the minds
of reasonable persons is relevant and
material to an issue may be accepted
as evidence. All evidence will be given
such weight as is warranted under the
circumstances. (See §519.3(d) as to
who decides whether offered evidence
will'be accepted.)

(2) Best evidence. An investigation
or board is not precluded from consid-
ering any evidence merely because
there may be better evidence available
to prove the same fact. Generally,
however, an effort should be made to
obtain the best evidence reasonably
available, considering factors such as
time, importance, and expense as well
‘as the availability and reliability of
secondary (substitute) evidence. Al-
though hearsay evidence may always
be accepted, the personal statement or
testimony of a witness is usnally
betier evidence than an earlier written
statement by that witness or having
.someone else state what the witness
said. Therefore, a witness normally
should be interviewed by or called
before the investigating officer or
board unless he is not reasonably
available (e.g., cannot be located;
cannot .be ordered to appear and re-
fuses to do so; the importance of his
testimony or personal appearance is
disproportionate to the delay, expense,
or difficulty in obtaining it). Similarly,
the original or duplicate original (see

para 143a(1), MCM 1969 (Rev.)) of a’

document or writing is better evidence
than a copy: A copy may be accepted
if the original is not readily obtain-
able, but the investigating officer or
board should then take reasonable
precautions to verify the reliability of
the copy (e.g., by certificate of the cus-
todian of official records; statement of
a witness who has seen both the origi-
nal and the copy; comparison of the
copy and the original by the investi-
gating officer or recorder).

(3) Limitations. Administrative pro-
ceedings governed by this part gener-
ally are not subject to exclusionary
rules precluding the use of ‘relevant
evidence. However, the followling limi-
tations do apply with regard to evi-
dence which may be accepted and con-
sidered in an investigation or board
proceeding governed by this part.

(i) Privileged communicaltions. The
rules in paragraph 151, Manual for
Courts-Martial, United States, 1969
(Revised edition), concerning privi-
leged communications between client-
attorney and penitent-clergyman
apply to investigations and boards.

(ii) Polygraph tests. No evidence of
the results, taking, or refusal of a
polygraph (lie detector) test will be re-
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ceived or considered by an investigat-
ing officer or board of officers without
the consent of the person involved in
such test and, in a formal board pro-
ceeding with a respondent, the agree-
ment of the recorder and any respon-
dent affected.

(iii) “Off the record” stalements.
Findings and recommendations of the
investigating officer or board must be
supported by evidence contained In
the report. Accordingly, witnesses
should not be allowed to make state-
ments ‘‘off the record"” to board mem-
bers in formal proceedings. Even in in-
formal proceedings, such statements
should not be considered {or thefr sub-
stance, but only to the extent they are
helpful in locating additional evidence.

(iv) Statements regarding disease or
injury. A member of the Armed Forces
may not be required to sign a state-
ment relating to the origin, incur-
rence, or aggravation of a disease or
injury that he has suffered (10 U.S.C.
1219). No such statement against the
member’'s interest may be considered
in an investigation, or board proceed-
ing unless the member, prior to belng
asked to sign the statement, was ad-
vised of his right not to sign it. Nor in
the course of an investigation or board
will the member's oral statement relat-
ing to the origin, incurrence, or aggra-
vation of a disease or injury that he
has suffered be taken and reduced to
writing, unless the above advice Is
given first.

(v) Self<incrimination. (A) No mill-
tary witness or respondent will be
compelled to incriminate himself or to
answer any question the answer to
which might tend to incriminate him,
or to make a statement or produce evi-
dence if the statement or evidence is
not material to the issue and might
tend to degrade him (see Article 31,
UCMJ). No witness or respondent not
subject to the Uniform Code of Mill-
tary Justice will be required to make a
statement or produce evidence which
would deprive him of his rights under
the Fifth Amendment of the United
States Constitution. However, the
person must state specifically that his
refusal to answer a question is based
on the protection afforded by Article
31 or the Fifth Amendment. The in-
vestigating officer or board will decide
whether the reason for refusal is well
taken and, if not, the witness may be
ordered to answer. Whenever it ap-
pears appropriate and advisable to do
so, the rights of a witness or respon-
dent should be explained to him, using
glgglprocedure set forth on DA Form

(B) The right to invoke Article 31 or
the Fifth Amendment is personal to
the individual. No one else may assert
the right for him, and he may not
assert it to protect anyone other than
himself. An answer tends to incrimi-
nate a person if it would make it
appear that he is guilty of a crime.
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(C) Except as provided above, a
person may be required to testify or
make a statement at a proceeding in
which he has been designated a re-
spondent. This authority should be
used sparingly, however; it normally
should be invoked only when certain
material evidence or facts are not rea-
sonably available from any source
other than the respondent (e.g., the
respondent had exclusive possession or
control of funds, property, or other
evidence; the respondent is an essen-
tial witness concerning the conduct of
another). .

(D) In appropriate cases a witness or
respondent may be provided a grant of
testimonial immunity by appropriate
authority and required to testify not-
withstanding Article 31 or the Fifth
Amendment. The servicing judge advo-
cate should be consulted for additional
guldance.

(vi) Involuntary admissions. A re-
sponent’s confession or admission, ob-
tained by uniawful coercion or induce-
ment likely to affect its truthfulness,
will not be accepted as evidence
against that respondent. The fact that

a respondent was not advised of his .

rights under Article 31, Uniform Code
of Military Justice, or the PFifth
Amendment of the United States Con-
stitution, or of his-right to a lawyer,
before a confession or admission was
made does not, of itself, prevent accep-
tance of the confession or admission as
evidence.

(vil) Bad faith unlawful searches. If
a member of the Armed Forces, acting
in an official capacity (e.g., military
policeman, commander), conducted or
directed a search which he knew was
unlawful under the Fourth Amend-
ment, United States Constitution, as
applied to the military community,
evidence obtained as a result of that
search may not be accepted or consid-
ered against any respondent whose
rights were violated by the search. In-
all other cases, evidence obtained as a
result of any search or inspection may
be accepted.

(h) Witnesses. (1) General. Investi-
gating officers and boards generzally do
not have authority to subpoena wit-
nesses to appear and testify. However,
military personnel and Federal civilian
employees may be ordered to do so by
an appropriate commander or supervi-
sor. Other civilians who agree to
appear may be issued invitational
travel orders in certain cases (see para
C6000.11, JTR). A witness normally
should be informed of the nature of
the investigation or board before his
statement or testimony is taken. The
investigating officer or board presi-
dent (assisted by the recorder and
legal advisor, if any) should protect
every witness from improper ques-
tions, harsh or insulting treatment,
and unnecessary inquiry into his pri-
vate affairs. See §519.3(a) as to plac-
ing witnesses under oath.
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(2) Attendance as spectators. Wit-
nesses other than -a respondent nor-
mally should not be present at the in-
vestigation or board proceedings
except when they are.testifying. In
some cases, however, it is necessary to
allow an expert witness to hear evi-
dence presented by other witnesses in
order that he may be sufficiently ad-
vised of the facts to give informed tes-

_timony as to the technical aspects of

the case. In such instances, the report
of proceedings should affirmatively
show that the witness was present
during the testimony of other wit-
nesses.

(3) Taking testimony or statements.
If a board is formal, or if the appoint-
ing authority has directed a verbatim
record (see § 519.2(b)) witnesses’ state-
ments should be elicited by questions
and answers. In all other cases state-
ments of witnesses may be obtained at
informal sessions in which the witness
relates his knowledge and it is then
summarized on DA Form 2823 (state-
ment). A tape recorder may be used at
such sessions to facilitate later prep-
aration of written statements, but the

+ witness should be informed if one is to

be used. The investigating officer or
board should assist the witness in pre-
paring a written statement to avoid in-
clusion of irrelevant material or the
omission of important facts and cir-
cumstance which are within the

knowledge of the witness. However,,

care must be taken to ensure that the
statement is phrased in the words of
the witness. The interviewer must
scrupulously avoid coaching the wit-
ness or suggesting the existence or
nonexistence of material facts. The
witness may be asked to read the final
statement, make appropriate correc-
tions, and sign it. If the witness is un-
available or refuses to sign, the person
who took the statement will note, over
his own signature, the reasons the wit-

ness has not'signéd the statement and

certify that the statement is an accu-
rate summary of what the witness

said. Whether the proceeding is

formal or informal, to conserve time
and resources, a witness may be asked
to confirm a prior written statement
(which will first be made an exhibit),
but he is subject to questioning on the
substance of such statement.

(4) Discussion of evidence given. An
investigating officer or board may
direct military and civilian witnesses
who are subject to Army authority,
and request other witnesses, not to dis-

cuss their statement or testimony with -

other witnesses, or with persons who
have no official interest in the pro-
ceedings, until the investigation is
completed. This is appropriate to
eliminate the possibility that disclo-
sures of the substance of the state-
ment or testimony may influence the
testimony of witnesses still to be
heard. Witnesses will not be precluded
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from discussing any relevant matters
with the recorder, a respondent, or
counsel for a respondent.

(5) Privacy Act Statements.~()
When required. A Privacy Act State-
ment (§505.4 of this chapter) will be
provided to a witness if the report of
proceedings will be filed in a system of
records from which it can be retrieved
by reference to the name or other per-
sonal identifier of that witness. Unless
otherwise informed by the appointing
authority, an investigating officer or
board may presume that the report of
proceedings will be retrievable by the
name of each person who has been
designated a respondent, but that the
report will not be retrievable by the
name of any other witness. If any
question arises with regard to the ne-
cessity for a Privacy Act Statement,
the investigating officer or board
should consult the servicing judge ad-
vocate.

(ii) Method of providing Statement.
Appendix C provides guidance for pre-
paring Privacy Act Statements. The
Statement may be written or oral, but
it must be provided prior to taking the
witness’ testimony or statement. If
provided in writing, the Statement will
be attached to the report of proceed-
ings as an inclosure. If provided orally,
it will be included in the report either
as part of a verbatim transcript or,-as
an inclosure, in the form of a certifi-
cate by the officer who provided the
Privacy Act Statement.

(iii) Copy for the witness. The wit-
ness is entitled to be provided a copy

,of the Privacy Act Statement in a

form suitable for retention. Providing
a respondent a copy of the report of
proceedings (§519.5(j)}(2)) which in-
cludes the Statement satisfies this re-
quirement. Any other witness who is
provided a Privacy Act Statement will,
on request, be furnished a copy of the
Statement in a form suitable for reten-
tion.

(i) Communications with the ap-
pointing authority. If in the course of
the investigation or.board it appears
there are circumstances which may
cause the appointing authority to con-
sider enlarging, restricting, or termi-
nating the proceedings, altering the
composition of the fact-finding body
(by augmentation or substitution), or
canceling or otherwise modifying any-
instruction in the original appoint-
ment, the investigating officer or
president of the board should report
this to the appointing authority with
recommendations.

FINDINGS AND RECOMMENDATIONS

(j) Findings—(1) General. A finding
is a clear and concise statement of a
fact directly established by evidence in
the record, or is a conclusion of fact by
the investigating officer or board
which can be readily deduced from evi-
dence in the record. Negative findings

(e.g., that the evidence does not estab-
lish a fact) are permissible and often
appropriate. The number and nature
of the findings required depend on the
purpose of the investigation or board
and on the instructions of the appoint-
ing authority. The investigating offi.
cer or board should not exceed the
scope of findings indicated by the ap-
pointing authority (§519.3()». The
findings should relate to and must be
sufficient to support each recommen-
dation made.

(2) Standard of proof Unless an-
other directive or an instruction of the
appointing authority establishes a dif-
ferent standard, the findings of inves-
tigations and boards governed by this
part must be supported by substantial
evidence and by a greater weight of
evidence than supports any different
conclusion. The evidence must estab-
lish a degree of certainty upon which
a reasonable person is convinced of
the truth or falseness of a fact, taking
into consideration all the facts pre-
sented and all reasonable inferénces,
deductions, and conclusioris drawn
from them, and considering these ele-
ments in their entirety and in relation
to each other. The weight of the evi.
dence is not determined by the
number of witnesses or volume of ex-
hibits, but by considering all the evi-
dence, evaluating such factors as the
witness’ demeanor, opportunity for
knowledge, information possessed,
ability to recall and relate events, and
other indications of veracity.

(3) Form. Findings should be stated
to reflect clearly the relevant facts es-
tablished by the evidence and the con-
clusions thereon of the investigating
officer or board. If findings are re-
quired on only one subject, normally
they should be stated in chronological
order. If findings on several distinct
aspects are necessary, they ordinarily
should be stated separately as to each
such aspect but chronologically within
each one. If the investigation or board
is authorized by a directive which es-
tablishes specific requirements as to
findings, those requirements must be
complied with.

(k) Recommendations. The nature
and extent of recommendations re-
quired also depend on the purpose of -
the investigation or board and on the
instructions of the appointing author-
ity. Each recommendation, even a neg-
ative one (e.g., that no further action
be taken), must be supported by the
findings. Investigating officers and
boards should make their recommen-
dations according to their understand-
ing of the rules, regulations, policies,
and customs of the service, guided by
their . concept of justice both to the
Government and to individuals.

(1) Deliberation. After all the evi.
dence has been received (and argu-
ments heard, if there is a respondent),
the investigating officer or board
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members should consider it carefully
and in light of the instructions con-
tained in the original appointment and
any supplemental instructions. These

* deliberations should (and if there is a
respondent, must) be in closed session,
that is, with only voting members pre-
sent. Nonvoting members of the board
do not participate in the board’s delib-
erations but may be consulted as de-
sired. If there is a respondent, he and
his counsel, if any, should be present
during such consultation. At the
board’s request, the legal advisor, if
any, may assist in putting the findings
and recommendations in proper form
after their substance has been adopted
by the board. A respondent or counsel
is not entitled to be present during
such assistance.

(m) Voiing. A board composed of
more than one officer arrives at its
findings and recommendations by
voting. All voting members present
must vote. After thoroughly consider-
ing and discussing all the evidence, the
board should propose and vote on
findings of fact. 'The board should
next propose and vote on recommen-
dations. If it becomes apparent that
additional findings are necessary to
support a proposed recommendation,
the board should vote on such findings
before voting on the related recom-
mendation. In all cases, a majority
vote of the voting members present
determines questions before the board.
In case of a tie vote, the proposal for
which the president-voted is the deter-
mination of the board. If any member
does not agree with the findings or
recommendations of the board, he
may include a minority report in the
report of proceedings (DA Form 1574),
stating explicitly what part of the ma-
Jority report he disagrees with and his
reasons. The minority report may in-
clude its own findings or recommenda-
tions.

REPORT OF PROCEEDINGS

(n) Form. If a verbatim record of the
proceedings was directed, the tran-
script of those proceedings, with a
completed DA Form 1574 as an inclo-
sure, and other inclosures and exhib-
its, will constitute the report of pro-

ceedings. DA Form 1574 alone, with in- .

closures and exhibits, will constitute
the report in all’ other cases. Every
report should include findings and,
unless the instructions of the appoint-
ing authority indicate otherwise, rec-
ommendations.

(0) Inclosures. All significant letters
and other papers relating to adminis-
trative aspects of the investigation or
board,” and which are not evidence,
should be numbered consecutively
with Roman numerals and made inclo-
sures. This includes such items as:

—The letter of appointment or, if
the appointment was oral, a sum-
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mary by the investigating officer or
board including the date of appoint-
ment, identification of the appoint-
ing authority and of all persons ap-
pointed, purpose of the investigation
or board, and any special instruc-
tions;

—Copies of the notice to any respon-

dent (see § 519.5(e));

—Copies of other correspondence

with any respondent or counsel;

—Written communications to or

from the appointing authority (see

§519.3(1));

—Privacy Act Statements

§519.3(hX5));

—Explanation by the investigating

officer or board of any unusual

delays, difficulties, irregularities, or
other problems encountered.

(p) Ezhibils—(1) General. Every

item of evidence offered to or received
by the investigation or board should
be marked as a separate exhibit.
Unless a verbatim record was directed,
statements or transcripts of testimony
by witnesses should also be exhibits.
Exhibits should be numbered consecu-
tively as offered as evidence (even if
not accepted), except that those sub-
mitted by each respondent should be
lettered consecutively (and further
identified by the name of the respon-
dent, if more than one). Exhibits sub-
mitted but not received in evidence
should be marked “Not received.”
. (2) Real evidence. Usually it is im-
practicable to attach real evidence
(physical objects) to the report. A
clear and accurate description (e.g.,
written statement) or depiction (e.g.,
photograph), authenticated by the in-
vestigating officer, recorder, or presi-
dent, may be substituted in the report
for such exhibits. If that is doune, the
_real evidence itself should be pre-
“served for use in the event further
proceedings are necessary, and its lo-
cation should be indicated in the ex-
hibit substituted in the report. When
final action has been taken in the case,
the evidence should be disposed of as
provided in AR 190-22.

(3) Documentary evidence. When
the original of an official record or
other document which must be re-
turned has been received as an exhibit,
an accurate copy, authenticated by
the investigating officer, recorder, or
president, may be substituted for sub-
mission with the report. The location
‘of the original should be indicated in
the exhibit substituted in the report.

(4) Official notice. Matters of which
the investigating officer or board took
official notice (§519.3(£)(1)) normally
need not be recorded in an exhibit.
However, if official notice is taken of a
matter over the objection of a respon-
dent or his counsel, that fact will be
noted in the report of proceedings and
the investigating officer or board will
include as an exhibit a statement of
g‘}? matter of which official notice was

en.

(see
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(q) Authentication. Unless otherwise
directed, the report of proceedings
should be authenticated by the signa-
ture on the DA Form 1574 of the in-
vestigating officer or of all voting
members of the board and the record-
er. Board members submitting 2 mi-
nority report (see § 519 3(m)) may au-
thenticate that report. rather than
the majority report. If any voting
member of the board or the recorder
refuses or is unable to authenticate
the report when completed (e.g., be-
cause of death, disabilily, or absence),
the reason will be stated in the report.
where that authentication would oth-
erwise appear. Purther attempts at au-
thentication by such members are un-
necessary.

(r) Safeguarding the report. When
the material it contains requires pro-
tection pending action by the appoint-
ing authority but does not have a secu-
rity classification, the report of pro-
ceedings should he marked “For Offi-
clal Use Only” (see AR 340-16) with
the cancellation statement—

Protective marking is cancelled upon final
action by the appointing authority on this
report, or at such later date as he directs.

Pending final action by the appointing
authority, no one will dis¢lose, release,
or cause to be published any part of
the report of proceedings, except as
required in the normal course of for-
warding and staffing it or as otherwise
authorized by lIaw or regulation, with-
out the prior approval of the appoint-
ing authority.

(s) Submission. The report of pro-
ceedings should be submitted, in two
complete copies, directly to the ap-
pointing authority or his designee,
unless the appointing authority or an-
other directive provides otherwise. If
there are respondents, an addifional
copy for each respondent should be
submitted to the appointing authority.

§519.4 Informal investigations and hoards
of officers.

(a) Composition. These informal
procedures may be used by 2 single in-
vestigating officer or by a board of two
or more members. (One officer is not
designated a board unless formal pro-
cedures are directed.) All members are
voting members. Appointment of advi-
sory members is unnecessary since
persons with special expertise may be
consulted informally whenever de-
sired. The senior member present acts
as president. There is no recorder. The
duties of each member are as pre-
scribed by the president. A quorum is
required to be present only when
voting on findings and recommenda-
tions (see § 519.3(m)).

(b) Procedure. An informal investiga-
tion or board may use whatever
method it finds most efficient and ef-
fTective for acquiring relevant informa-
tion (§519.3 provides general guid-
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ance). A board may divide witnesses,
issues, or evidentiary aspects of the in-
quiry among the members for individ-
ual investigations and development,
holding no collectiver meeting until
ready to review all the information
collected to determine its complete-
ness. Although witnesses may be
called to present testimony in a formal
manner, relevant information also
may be obtained by personal inter-
view, correspondence, telephone mqui-
ry, or other informal means.

(c) Interested persons. Informal pro-
cedures are not intended to provide a
hearing for persons who may have an
interest in the subject of the investiga-
tion or board. No respondents will be
designated, and no one is entitled to
the rights of a respondent. This does
not preclude the investigating officer
or board from making any relevant
findings or recommendations (see
§519.1(d)).

§519.6 Formal boards of officers.
GENERAL

(a) Members. (1) Voling members. All
members of a formal board of officers
are voting members except as provided
elsewhere in this paragraph, in other
applicable directives, or in the letter of
appointment.

(2) President. The senior voting
member present acts as president. The
senior voting member appointed will
be at least a major, except where the
appointing authority determines that
is impracticable because of military
exigencies. The president has the fol-
lowing responsibilities:

(i) Administrative. He will preserve
order, determine time and uniform for
sessions of the board, recess or ad-
journ the board as necessary, decide
routine administrative matters neces-
sary for expeditious and efficient con-
duct of the business of the board, and
supervise the recorder to ensure that
all business of the board is properly
conducted- and that the report of pro-
ceedings is submitted promptly.

(ii) Procedural. When no legal advi-
sor has been appointed, the president
will rule on evidentiary and procedural
matters. His ruling on any such
matter, other than a challenge, may
be reversed by majority vote of the
voting members "~ present (see
§519.3(d)). -

(3) Recorder. A commissioned or
warrant officer may be designated as
recorder by the letter of appointment.
(Assistant recorders may also be desig-
nated and may perform any duty the
recorder may perform.) A recorder so
designated is a nonvoting member of
the board. If a recorder is not desig-
nated in the letter of appointment,
the junior member acts as recorder
and is a voting member.

(4) Legal advisor. The letter of ap-
- pointment may appoint a judge advo-
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cate as legal advisor. However, if not
required by another directive, the ap-
pointment of a legal advisor may be
authorized only by a general court-
martial convening authority after con-
sultation with his staff judge advo-
cate. (That staff judge advocate is
then responsible to provide or arrange
for the legal advisor. A legal advisor is
a non-voting member. He rules finally
on challenges. for cause made during
the course of the proceedings, except a
challenge against himself
(§519.5(g)(3)), and on all evidentiary
and procedural matters (§519.3(d)),

"but he may not dismiss any question

or issue before the board. The legal
advisor may confer with the recorder,
respondent, and counsel to assist in
clarifying procedural matters. In ap-
propriate cases, and with the respon-
dent and-his counsel present, the legal
advisor may advise the board as to rel-
evant legal and procedural matters.

(5) Members with special technical
knowledge. Persons with special tech-
nical knowledge may be appointed as
voting members or, unless there is a
respondent, as advisory members with-
out vote. Such persons need not be
commissioned officers. If appointed as
advisory members, they need not par-
ticipate in the board proceedings
except as directed by the president.
(§ 519.3(e) with regard to participation
in the board’s deliberations.) The
report of proceedings should indicate
the limited pa.rtlcmatlon of an adviso-
Ty member. .

(b) Attendance of members.—(1)
General. Attendance at the proceed-
ings of the board is the primary duty
of each member and takes precedence

over all other duties. A member must .

attend .scheduled sessions of the
board, if physically- able, unless ex-+
cused in advance by the appointing au-
thority. However, the board may pro-
ceed even though a member is absent,
provided the necessary quorum is pre-
sent (see (4) of this section). If the re-
corder is absent, the assistant record-
er, if any, or the junior member of the
board will assume the duties of record-
er, and the board may continue with
its proceedings at the discretion of the
president.

(2) Quorum. Unless another direc-

- tive requires a larger number, a major-

ity of the appointed voting members
of a Board (other than nonparticipat-
ing alternate members) constitufes a
quorum and must be present at all ses-
sions. Where another directive pre-
scribes specific qualifications for any
voting member (e.g., component,
branch, or technical or professional
qualifications), that member is essen-
tial to a quorum and must be present
at all board sessions.

(3) Allernate members., An unneces-
sarily large number of officers will not

‘be appointed to a board of officers

with the intention of using only those

available at the time of the board's
meeting. However, the letter of ap-
pointment may designate alternate
members to serve on the board, in the
sequence listed, if necessary to consti-
tute a quorum in the absence of a reg-
ular member. These alternate mems-
bers may then be added to the board
at the direction of the president with-
out further consultation with the ap-
pointing authority. A member added
thereby becomes a regular member
with the same obligation to be present
at all further proceedings of the board
(see paragraph (b)(1) of this section).

(4) Member not present at prior ses-
sions. A member who has not been
present at a prior session of the board
(e.g., absent member; alternate
member newly authorized 1o serve as a
member; newly appointed member)
may participate fully in all subsequent
proceedings, provided he first thor-
oughly familiarizes himself with the
proceedings held and the evidence ac-
cepted during his absence or prior to
his participation. The report of pro-
ceedings will reflect how the member
so familiarized himself. Except as di-
rected by the appointing authority,
however, a duly appointed member
who has been excused from or other-
wise was not available for a substantial
portion of the proceedings, as deter-
mined by the president, held by &
quorum of the board in his absence,
will no longer be considered a member
of the board in that particular case,
even if he later becomes available to
serve.

(c) Duties of recorder. (1) Prior to a
session. The recorder is responsible for
administrative preparation and sup-
port for the board. He will give timely
notice to all participants of the time,
place, and prescribed uniform for the
session. This includes the board mems
bers, witnesses, and, if any, the legal
advisor, respondent, counsel, reporter,
and interpreter. Only the notice to a
respondent required by § 519.5(e), need
be in writing. It is usually appropriate
to notify each respondent’s command-
er or supervisor as well. The recorder
will make necessary arrangements for
the presence at. the hearing of wit-
nesses who are to testify in person, in-
cluding attendance at Government ex-
pense of military personnel and Gov-
ernment civilian employees ordered to
appear and of other civilians voluntar-
ily appearing pursuant to invitational
travel orders (§519.3 (h)1)). He will
see that the site for the session is ade.
quate and in good order. He will ar.
range necessary personnel support
(clerk, reporter, interpreter), recording
equipment, stationery, and other sup-
plies. He will arrange to have available
when needed at the hearing all neces-
sary Privacy Act Statements and, with
appropriate authentication, all re-
quired records, documents and real
evidence, Subject to security redquire-
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" ments, he will ensure that all appro-
priate records and documents referred
with the case are furnished to any re-
spondent or counsel. He will take
whatever other action is necessary to
ensure a prompt, full, and orderly pre-
sentation of the case.

(2) During the session. The recorder
will read the letter of appointment at
the initial session, or determine that
the participants have read it; note for
the record at the beginning of each
session the presence or absence of the
members of the board and, of any, the
respondent and counsel; administer
oaths as necessary; execute all orders
of the board; and conduct the presen-
tation of evidence and examination of
witnesses to bring out all the facts in
an impartial manner.

(3) After the proceedings. The record-
er is responsible for the prompt and
accurate preparation of the report of
proceedings. He will arrange authenti-
cation of the completed report. When-
ever practicable, the report will be
hand-carried, including-delivery to the
appointing authority or his designee.

RESPONDENTS

(@) Designation.—(1) General. A re-
spondent will be designated when the
appointing authority desires to pro-
vide a hearing for a person with a
direct interest in the proceedings. The
mere fact that an adverse finding may
be made against a person or adverse
action recommended against him,
however, does not necessitate his
being designated a respondent (see
§ 519.1(d)). Nevertheless, when the pri-
mary purpose of the board is fo deter-
mine whether some adverse action
should be taken against a .particular
person, that personwill be designated
a respondent.

(2) Prior to proceedings. When it is
apparent at the time a formal board is
appointed that a person should be des-
ignated a respondent, the designation
should be made in the letter of ap-
pointment.

(3) During the proceedings. 1If,
during the course of formal board pro-
ceedings, it appears to the legal advi-
sor or, if none, the president that a
person not previously designated a re-
spondent should be so designated, a
recommendation to that effect, with
supporting information, will be pre-
sented to the appointing authority.
The appointing authority, at his dis-
cretion, may designate a respondent at
any point in the proceedings. When a
respondent is so designated, he will be
allowed a reasonable fime to obtain
counsel (§ 519.5()) and to prepare sub-
sequent sessions. The record of pro-
ceedings to that point and all evidence
received by the board will be made
available for examination by the
newly designated respondent and his
counsel. The respondent may request
that specified witnesses who have pre-
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’viously testified be recalled for cross-

examination. If circumstances do not
permit the recalling of a witness, his
written statement may be obtained. In
the absence of compelling justifica-
tion, the proceedings will not be de-
layed pending the obtaining of any
such statement. Any testimony given
by a person as a witness may be con-
sidered even though he is subsequent-
1y designated a respondent.

(e) Notlice. The recorder will, at a
reasonable time in advance of the {irst
session of the board concerning a re-
spondent (including a respondent des-
ignated during the course of the pro-
ceedings), provide that respondent a
copy of all unclassified documents in
the case file, together with a letter of
notification. In the absence of special
circumstances or a different perlod es-
tablished by the directive authorizing
the board, five normal working days Is
deemed a reasonable time. The letter
of notification will indicate:

The date, hour, and place of the ses-
sion and the appropriate military uni-
form, if applicable;

The matter to be investigated, in-
cluding specific allegations, in suffi-
cient detail to enable the respondent
to prepare;

The respondent’s rights with regard
to counsel (see § 519.5(1));

‘The name and address of each wit-
ness expected to be called by the re-
corder;

The respondent’s rights to be pres-
ent, present evidence, and call wit-
nesses (see §519.5¢(h)(1)); (only if the
board involves classfied matters) that
there are relevant classfied materials
which the respondent and his ‘counsel
may examine on request; and that, if
necessary, the recorder will assist in
arranging clearance or access (see AR
604-5 and para 7-107, DOD 5200.1-R).
~ (f) Counsel.—(1) Entillement. A re-
spondent is entitled to have counsel to
assist him and, to the extent permit-
ted by security classification, to be
present with him at all open sessions
of the board. Counsel may also be pro-
vided for the limited purpose of taking
a witness' statement or testimony
before his departure, if respondent
has not yet obtained régular counsel.
Appointed counsel will not be fur-
nished to persons who are not civilian
employees or members of the military.

(2) Who may act.—(i) Civilian coun-
sel. Any respondent may be represent-
ed by civilian counsel not employed by
and at no expense to the Government.
A Government civilian employee may
not act as counsel for compensation or
if it would be inconsistent with faith-
ful performance of his regular duties
(see 18 U.S.C. 205). In addition, a civil-
ian employee of the Department of
the Army may act as counsel only if
his services are rendered while on
leave.or outside normal hours of em-
ployment.
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(i) Military counsel for military re-
spondents. If a military respondent
does not retain civilian counsel, he is
entitled to be represented by military
counsel designated by the appointing
authority. A military respondent may
request appointment of a specific mili-
tary counsel from the command or or-
ganization of the appointing author-
ity, from the command of the respon-
dent’s general court-martial convening
authority, or from the command of
the general court-martial convening
authority nearest the place where the
board will convene. If all of these are
the same, the respondent may request
appointment of a specific military
counsel from the command of the gen-
eral court-martial convening authority
next nearest the place where the
board will convene. Any request for
specific military counsel will be sub- .
mitted to the appointing authority.
The appointing authority, aiter con-
sultation with the general court-mar-
tial convening authority of the person
requested, will decide finally whether
the person requested is reasonably
available, taking into consideration ex-
pense, distance, and the regular duties
of the person requested. In the ab-
sence of exceptional circumstances, a
person who would have to travel more
than 250 miles from his place of duty
to the place where the board will con-
vene will not be considered reasonably
avalilable. If reasonably available, the
person requested will be appointed in
lieu of any other military counsel. If
the counsel requested is not reason-
ably available, the appointing author-
ity will designate military counsel to
represent the respondent, unless the
respondent declines such counsel. In
any case in which a respondent de-
clines the services of a qualified desig-
nated counsel, he is not entitled fo
have a different counsel designated.

(iil) Military counsel faor civilian re-
spondents. In boards appointed under
the authority of this part, Federal ci-
vilian employees, including those of
nonappropriated fund instrumental-
ities, will be provided military counsel
under the same conditions and proce-
dures as if they were military respon-
dents.

(3) Delay. Whenever practicable, the
board proceedings will be held in abey-
ance pending action on a respondent’s
first request for specific military coun-
sel or respondent’s reasonable and dili-
gent efforts to obtain civilian counsel.
However, the proceedings should not
be delayed unduly to permit a respon-
dent to obtain a particular counsel, ci-
vilian or military, or to accommodate
the schedule of such counsel. The pro-
ceedings normally will not be delayed
on account of a second request for spe-
cific military counsel.

(4) Qualifications. Counsel should
be sufficiently mature and experi-

enced to be of genuine assistance to
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the respondent at the proceedings.
Unless the specific directive under
which the board is appointed express-
ly requires it, counsel is not required
to be a lawyer.

(6) Independence. No counsel for a
respondent will. be censured, repri-
manded, admonished, coerced, or rated
less favorably as a result of the lawful
and ethical performance of his duties
or the zeal with which he represents
the respondent. Any question concern-
ing the propriety of counsel’s conduct
in the performance of his duty will be
. referred to the servicing judge advo-
cate. :

(g) Challenges for cause.—(1) Right
of respondent. A respondent is entitled
to have the matter at issue decided by
a board composed of impartial mem-
bers. He may challenge for cause the
legal adviser and any voting member
of the board who does not meet that
standard. Lack of impartiality is the
only basis on which a challenge for
cause may be made at the board pro-
ceedings. Any other matter affecting
the qualification of a board member
may be brought to the attention of
the appointing authority (see
§6519.3(b)). .

(2) Making a challenge. A challenge
should be made as soon as the respon-
dent or his counsel is aware that
grounds exist; failure to do so normal-
. ly will constitute a waiver. If possible,
all challenges and grounds should be
communicated to the appointing au-
thority before the board convenes.
When the board convenes, the respon-
dent or his counsel may question
members of the board under oath to
determine whether to make a chal-
lenge. Such questions must relate di-
rectly to the issue of impartiality. Dis-
cretion should be used, however, to
avoid revealing prejudicial matters to
other members of the board; if a chal-
lenge is made after the board con-
venes, only the name of the chal-
lenged member will be indicated in
open session, not the reason for believ-
ing the member is not impartial.

(3) Who decides challenges. The ap-
pointing authority decides any chal-
lenge to a single member board of offi-
cers and may decide other challenges
made before the board convenes. Qth-
erwise, a challenge is decided by the
legal adviser or, if none or if chal-
lenged, by the president. If there is no
legal adviser and the president is chal-
lenged, that challenge is decided by
the next senior voting member.

(4) Procedure. Challenges for lack of
impartiality not decided by the ap-
pointing authority will be heard and
decided at a session of the board at-
tended by the legal adviser, president
or next senior member who will decide
the challenge, the member challenged,
respondent, his counsel, and the re-
corder. The respondent making the
challenge, or his counsel, may ques-
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tion the challenged member under
oath and present any other relevant
evidence to support the challenge. The
recorder also may present any rel-
evant evidence on the issue. The
member who is to decide the challenge
may question the challenged member
and any other witness and may direct
the recorder to present additional evi-
dence. If more than one member is
challenged at a time, each challenge
will be. decided -independently, in de-
scending order of the challanged mem-
ber’s rank, in the same manner as if
that were the only challenge pending.

(56) Sustained challenge.. If the
person. deciding a challenge deter-
mines to sustain it, he will.excuse the
challenged member from the board at
once, and the person excused will no
longer be counted as a member of the
board. If this prevents a quorum
(§519.5(b)(2)), the board will adjourn
to allow the addition of another
member. Otherwise the board proceed-
ings will continue.

(h) Preseniation of evidence.—(I1)
Rights of respondent. Except for good
cause shown in the report of proceed-
ings, a respondent is entitled to be pre-
sent, with his counsel, at all open ses-
sions of the board which deal with any
matter which concerns that respon-
dent. He may:

Examine and object to the introduc-
tion of real and documentary evidence,
including written statements;

Object to the testimony of witnesses
and cross-examine witnesses other
than his own; .

Call witnesses and otherwise intro-
duce evidence;

Testify as a witness; however, no ad-
verse inference may be drawn from his
exercising his privilege against self-in-
crimination (see § 519.3(gX(3Xv)).

(2) Assistance.” Upon receipt of a
timely written request, the recorder
will assist the respondent in obtaining
documentary and real evidence in pos-
session of the Government and in ar-
ranging for. the presence of witnesses
for the respondent. The respondent is
entitled to compulsory attendance at
Government expense of witnesses who
are service members or Federal civilian
employees, to®authorized reimburse-
ment of expenses of other civilian wit-
nesses who voluntarily appear in re-
sponse to invitational travel orders,
and to official cooperation in obtain-
ing access to evidence in possession of
the Government, to the same extent
as' is the recorder on behalf of the
Government. However, if the recorder
believes any witness’ testimony or
other evidence requested by the re-
spondent is irrelevant or unnecessarily
cumulative, or that its significance is
disproportionate to the delay, expense,
or difficulty in obtaining it, he will
submit the respondent’s request to the
president, who will decide (see
§519.3(d)) whether the recorder

should comply with the request.
Denial of the request’ does not pre-
clude the respondent from obtaining
the evidence or witness without the re-
corder’s assistance and at no expense
to the Government. Nothing in this
paragraph relieves a réspondent (or
his counsel) of the obligation to exer-
cise due diligence in preparing and
presenting his own case. The fact that
any evidence or witnéss desired by the

-respondent is not reasonably available

(§519.3(2)(2)) normally is not & basis
for terminating or invalidating the
proceedings.

() Argument. After all evidence has
been received, the recorder and the re-
spondent, or his counsel, may make &
final statement or argument. The re-
corder may make the opening argu- .
ment and, if any argument Is made on
behalf of a respondent, the closing ar-
gument in rebuttal.

(j) After the hearing.—(1) Wrilten
brief. At the option of the appointing
authority, a respondent may be given
an opportunity to examine the report
of proceedings, including the findings
and recommendations of the board,
and to submit a written brief on his
own behalf before the appointing au-
thority takes his action. The appoint-
ing authority should specify the date
by which he must receive the brief if it
is to be considered.

(2) Copy of the report of proceedings.
Upon approval or other action on the
report of proceedings by the appoint-
ing authority, the respondent, or his
counsel, will be provided a copy of the
report, including all exhibits and inclo-
sures which pertain to that respon-
dent. Portions of the report, exhibits,
and inclosures may be withheld from a.
respondent only as required by securi-
ty classification or for other good
cause determined by the appointing
authority and explained to the respon.
dent in writing.

(k) Waiver. Any right conferred by
this part is conclusively waived by the
respondent’s failing to exercise it at

. the appropriate point in.the proceed.

ings, unless he has made a request to
exercise it and that request has been
denied.

APPENDIX A-—S‘AMPLE LETTERS OF
APPOINTMENT

1. Appointment of a Standing Board of Offl-
cers Using Formal Procedures
DEPARTMENT OF THE ARMY HEADQUAR-
TERS, 20TH INFANTRY DIVISION AND
FORT - BLANK, FORT BLANK, WEST
DaKOTA 88888
ABCD-AG 1 Septentber 1977
SusJsecT: Appointment of Board of Officers

Major Robert A, Jones

Headquarters and Headquarters Company
3d Battalion, 1st Infantry Brigade

20th Infanfry Division N

Fort Blank, WD 88888

1. A board of officers is hereby appointed
pursuant to chapter 14, AR 635-200, to de-
termine whether service' members referred
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to the board as respondents should be dis-
charged for misconduct.

2. The following members are appointed
to the board:

MAJ Robert A, Jones, HHC, 3d Bn, 1st
Inf Bde, 20th Inf Div, Ft Blank, WD
88888 Member (President)

CPT Paul R. Wisniewski, Co A, 2d Bn
3d Inf Bde, 20th Inf Div, ¥t Blank, WD
88888 Member

CPT David B. Braun, Co C, 1st Bn, 3d
Inf Bde, 20th Inf Div, Ft Blank, WD
88888 Member

CPT John C. Solomon, HHC,2dS & T
Bn, DISCOM 20th Inf Div, Ft Blank,
‘WD 888388 Alternate member (see para
5-2¢, AR 15-6)

ILT Steven T. Jefferson, Co B, 2d Bn,
2d Inf Bde, 20th Inf Div, Ft Blank, WD
88888 Recorder (without vote)

3. The board will meet at the call of the
President. It will utilize the procedures set
forth in AR 635-200, supplemented by the
procedures in AR 15-6 applicable to formal
boards with respondents. Respondents will
be referred to the board by separate corre-
spondence. )

4. Reports of proceedings will be summa-
rized, prepared substantially in the format
at appendix C, AR 635-200, and submitted
to this headquarters, ATTN: ABCD-AG-PA.
Reports will be submitted within three
working days of the conclusion of each case.
The Adjutant General's office will furnish
necessary administrative support, including
a stenographer, for the board. Legal advice
will be obtained, as needed, from the Staff
Judge Advocate’s office.

5. The board will serve until further
notice.

FOR THE COMMANDER:
RICHARD W. RICARDO
- Lieutenant Colonel, AGC
Adjutant General
CF: .

CPT Wisniewski

CPT Braun .-
CPT Solomon

1LT Jefferson

II. Referral of a Respondent to a Standing
Board -
DEPARTMENT OF THE ARMY HEADQUAR-
TERS, 20TH INFANTRY DIVISION AND
Fort BLANK, FORT Brang, WEST
Daxora 88888
ABCD-AG 7 September 1977

Sossect: Referral of Respondent.

Major Robert A. Jones

Headquarters and Headquarters Company
3d Battalion, 1st Infantry Brigade

20th Infantry Division

Fort Blank, WD 88888

1. Reference letter, this Headquarters,
dated 1 September 1977, subject: Appoint-
ment of Board of Officers.

2. Private First Class Sandra J. Stone,
123-45-6789, Headquarters and Headquar-
ters Company, DISCOM, is hereby designat-
ed a respondent before the board appointed
by the referenced letter. The board will con-
sider whether PFC Stone should be dis-
charged for misconduct by reason of fre-
quent incidents of a discreditable nature
with civil or military authorities. The corre-
spondence and supporting documentation
recommending referral to a board of officers
are inclosed.

3. Captain Dennis M. Corrigible, JAGC,
20th Administration Company, 20th Infan-
try Division, is designated counsel for PFC
Stone.

5
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4. For the consideration of this case only,
Captain Helen R. Reese, WAC, Headquar-

" ters, Fort Blank Support Command, 20th

Infantry Division and Fort Blank, {s desig-
nated a voting member of the board, vice
Captain David B. Braun, Infantry, Compa-
ny C, 1st Battslion, 3d Infantry Brigade,
20th Infantry Division (para 1-2052), AR
635-200).

FOR THE COMMANDER!

1Incl JoHN P. th.!.
as Captain, AG
P Assistant Adjutant General

CPT Reese

CPT Wisniewski
CPT Braun
CPT Solomon
1LT Jefferson
CPT Corrigible
PFC Stone

II1. Appointment of a Single Officer as a
Board of Officers, with Legal Advisor
and Advisory Member, Using Formal
Procedures
DEPARTMENT OF THE ARMY HEADQUAR-

. TERS, 20TH INFANTRY DIVISION AND
Forrt BLANK, FORT .BrANk, WEST

Daxorta 88888
ABCD-CG 1 September 1977

Subject: Appointment as a Board of Officers
to Investigate Alleged Corruption and
Mismanagement

Colonel Keith F. Miller

Headquarters, 20th Infantry Division and
Fort Blank

Fort Blank, WD 88888

1. You are hereby appointed & board of of-
ficers, pursuant to AR 15-6, to Investigate
allegations of corruption and mismanage-
ment in the office of the Fort Blank Provost
Marshal. The scope of your investigation
will include whether traffic tickets are being
properly processed by military police per-
sonnel; whether supervisory personnel are
receiving money or other personal favors
from subordinate personnel in return for
tolerating the improper processing of traffic
tickets; whether supervisory personnel have
been derelict in the performance of thelr
duties; whether existing standing operating
procedures provide adequate accounting for
traffic tickets issued; and whether any other
factors exist which contributed to the alle-
gations under investigation. Inclosed here-
with Is a report of proceedings of an earlier
informal investigation into alleged improper
processing of traffic tickets which was dis-
continued when it appeared that supervi-
sory personnel may have been fnvolved.

2. The board will utilize formal procedures
under AR 15-6. The Provost Marshal, COL
Henry L. Fisher, the Deputy Provost Mar-
shal, MAJ Joseph C. Crabb, the Operations
Officer, CPT Paul J. Mackerel, and the Pro-
vost Sergeant, SGM Cecil P. Longer, are
designated respondents. Additional respon-
dents may be designated based on your rec-
ommendations during the course of the in-
vestigation. Counsel for each respondent, if
requested, will be designated by subsequent
correspondence.

3. Major Vincent L. Marone, JAGC, 20th
Administrative Company, 20th Infantry Di-
vision, will serve as legal advisor to the
board, Major Doneld H. Gorham, Oper-
ations Officer, Office of the Provost Mar-
shal, Fort Dudley, East Dakota, with the
concurrence of his commander, will serve as
an advisory member of the board. The
office of the Adjutant General, this Head-
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quarters, will provide necessary administra-
tive support, including a stenographer. The
Fort Blank Resident Office, CIDC, will pro-
vide technical support, including the preser-
vation of physical evidence if needed.
4. The Report of Proceedings will be pre-
pared on DA Form 1574 and submitted to
me within 60 days.
HARoOLD J. BAYONNE
Major General, USA
Commanding

CEF:

COL Pisher -

MAJ Crabb

CPT Mackerel

SGM Longer

MAJ Marone

MAJ Gorham

IV. Appointment of an Investigating Officer
Under AR 15-8 and Other Directives
DEPARTMENT OF THE ARMY HEADQUAR-
TERS, 20TH INPANTRY DIVISION AND
FOorRT BLANK,FORT BLANK, WEST

Daxora 88888
ABCD-AG 1 September 1977.

Sub,lect: Appointment of Investigating Offi-

Captaln Charles R. Adams

Headquarters and Headquarters Compa.ny
1st Battalion, 2d Infantry Brigade

20th Infantry Division

Fort Blank, WD 88888

1, You are hereby appointed an investigat-
ing officer pursuant to AR 15-6 and para-.
graph 3-3, AR 210-7, to conduct an informal
Investigation into complaints that sales rep-
resentatives of the Fly-By-Nite Sales Com-
pany have been conducting door-to-door so-
licitation in the River Bend family housing
area in violation of AR 210-7. Details per-
taining to the reported violations are con-
tained in the inclosed file prepared by the
Commercial Sollcitation Branch, Office of
the Adjutant General, this headquaters
(Incl 1).

2. All witness statements will be sworn,
You will make findings as to whether there
have been violations of AR 210-7 by the Fly-
By-Nite Sales Company and recommenda-
tions as to whether a show cause hearing
should be initiated pursuant to paragraph
3-5, AR 210-7, and whether temporary sus-
pension of the company’s or individual
agents’ solicitation privileges appears war-
ranted pending completion of the show
cause hearing.

3. Your {indings and recommendations
will be submitted in four copies on DA Form
1574 to this headquarters, ATTN: ABCD-
AG, within seven days.

FOR THE COMMANDER
11Incl JOBN P. QU]LL
as Captain, AGC
Assistant Adjutant General

V. Appointment of an Investigating Officer
in a Case with Potential Privacy Act Im-
plications

DEPARTMENT OF THE ARMY HEADQUAR-
TERS, 1sT BRIGADE, 20TH INFANIRY
Divisiox ForT BranNg, WEeST
Daxora 88888

ABCD-BA-AG 1 September 1977

Subject: Appointment as Investigating Offi-

cer

First Lieutenant Joseph D, Zealous
Company A, 2d Battalion, 1st Brigade
20th Infantry Division

Fort Blank, WD 88883

1. You are hereby appointed an investigat-
ing officer pursuant to AR 15-6 and para-
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graph 2-22, AR 380-5, to investigate into the
circumstances surrounding the finding of a

CONFIDENTIAL document in a trash can,

in the office of the 3d Battalion S-3 on 31
August 1977,

2. Your investigation will use- informal
procedures under AR 15-6. You will make
findings as to whether compromiise has oc-
curred, responsibility for the security viola-
tion, and the adequacy of existing security
procedures. A preliminary inquiry into the
incident proved inconclusive.

3. There are_no known suspects at this
time. If fn the course of your investigation
you come to suspect that a certain person
may be responsible for the violation, that
person will be advised of his rights under
Article 31, UCMJ, or the Fifth Amendment,
‘as appropriate. In addition, he or she will be
provided a Privacy Act Statement prior to
any (further) solicitation of personal infor-
mation. Assistance in this respect-may be
obtained from the office of the Staff Judge
Advocate.

4. Your findings and recommendations
will be submitted to the Brigade S-2 withm
ten days on DA Form 1574.

FOR THE COMMANDER!

PATRICK E. JOHNSON
Captain, AGC
Adjutant

APPENDIX B-~SUGGESTED PROCEDURE . FOR
Boarps OF OFFICERS WITH RESPONDENTS

[Abbreviations]

Note, The following abbreviations are used
in this suggested procedure:

PRES: President of the board of officers.
LA: Legal Advisor.

LA (PRES): Legal Advisor, if one has been
appointed; otherwise the board President.

RCDR: Recorder (junior member of the
board if no recorder has been appointed).

RESP: Respondent.

RESP (COUNSEL): Respondent or respon-
dent’s counsel, if any.

,If the board is composed of only one

member, that member has the responsibil- _

ities of both PRES and RCDR.

® & *

[Recorder’s duties]

Note. Prior to the initial hearing, RCDR
will perform the duties prescribed in
§519.5(c)(1). During the hearing, RCDR
will comply with the requirements of
§579.5(c)(2).

PRELIMINARY MATTERS ./

PRES: This hearing will come to order.
This is a board of officers called to deter-
mine ——————,

* % =%
[Counsell
Note, When RESP is without counsel:
LA (PRES): , you may, if you desire,

obtain civilian counsel at no expense to the
Government for this hearing. If you do not
obtain civilian counsel, you may request a
specific military counsel, who will be fur-
nished if reasonably available. Or you may
request that the appointing authority desig-
nate military counsel for you. Do you have
counsel?
RESP: No (Yes).

RULES AND REGULATIONS

Note. If RESP has counsel, that counsel
should be identified at this point for the
record. If RESP does not have counsel, he
should be asked:

LA (PRES): Do you desire to have mili

tary counsel appointed? . .
RESP: Yes (No). .- P

Note. If RESP answers “yes,” the hearing

should be adjourned and the appointing

authority should be requested to appoint
counsel for RESP (see §519.5(/X2). If
counsel is supplied, that counsel should be
identified for the record when the board
reconvenes.

L I S

[Oath for reporter and interpreter] »

Note. A reporter and interpreter, if used,
should be sworn.
RCDR: The reporter will be sworn.
+ RCDR: You swear (or affirm) that you
will faithfully perform the duties of report-
er to this board. So help you God.
REPORTER: I do.
RCDR: The interpreter will be sworn.
RCDR: You swear (or affirm) that you
will faithfully perform the duties of inter-
preter in the ¢8se now in hearing. So help
you God.
INTERPRETER: I do.

- * x %

[Letter of appointment)

RCDR: The board is appointed by Letter
of Appointment, Headquarters, dated
, 19——, Have all members of the
board read the letter of appointment? (If
not, the letter of appointment is read aloud
by RCDR or silently by any member who
has not read it.)

Note: When RESP has been designated by e
separate letter of appointment, the same
procedure applies to that letter of appoint-
ment.

RCDR: Request the letter of appointment
be attached to these proceedings as Inclo-
sure I,

LA (PRES): The letter of appointment
will be attached as requested.

LAccounting for personnell

RCDR: The following members of the
board are present: -

The following members are absent:

Note. All personnel of the board, including
RESP and COUNSEL, if any, should be
accounted for as present or absent at each
session. If absent, the reason for the ab-
sence should be stated, if known, and

whether the absence was authorized by the °

appointing authority.
[Challenges]
LA (PRESY: , you may challenge any

member of the board (or the legal advisor)
for lack of impartiality. Do you desire to
make a challenge?

RESP (COUNSEL): No. (The respondent
challenges

Note. If a challenge for lack of impartiality
is made by RESP, the LA, PRES or next
senior member, as appropriate, determines
the challenge. See § 519.5(g. If a challenge
is sustained and the remaining members
of the board are less than a quorum, the

. board should recess until additional mem-
bers are added. See § 519.5(b)2).

.« % 2

[Oaths for membersl

Note. RCDR swears board. members, if re«
quired. PRES then swears RCDR, if re
quired.

RCDR: The board will be SWOTT.

Note. All persons in the room stand while
the oath is adminislered. Each voting
‘member raises his right hand as his name
is called by RCDR in administering the
following oath:

RCDR: You, Colonel , Lieutenant
Colonel , Major , do swear
(Affirm) that you will faithfully perform
your duties as a member of this board; that
you will frmpartially examine and inquire
into the matter now before you according to
the evidence, your conscience, and the laws
and regulaltions provided; that you will
make such findings of fact as are supported
by the evidence of record; that, in determin.
ing those facts, you will use your profession«
al knowledge, best judgment and common
sense; and that you will make such recoms
mendations as are appropriate and warrant.
ed by your findings, according to the best of
your understanding of the rules, regula-
tions, policies, and customs of the service,
guided by your concept of justice, both to
the Government and to individuals con«
cerned. So help you God.

MEMBERS: I do.

Note. The board members lower their Nands
but remain standing while the oath 13 ad-
ministered to LA and to RCDR, if rc-
quired.

PRES: do swear (or affirm)
that you will faithfully perform the dutles
of (legal advisor) (recorder) of this board.
So help you God.

LA/RCDR: 1 do.-

Note. All personnel now resume thetr seats.

* ® @

Note. LA (PRES) may give general advice
concerning applicable rules for the hears
ing.

[Notification]

RCDR: The respondent was notified of
this hearing on y 10 e,

Note. RCDR presents a copy of the letler of
notification with a certification that the
original was delivered (or dispdalched) to
RESP (§519.5(e)) and requests that it be
attached to the proceedings as Inclosure—,
LA (PRES): The copy of the letter of noti-

fication. will be attached as requested.

PRESENTATION OF GOVERNMENT'S EVIDENCE

[LOpening statementl

Note. RCDR may make an opening state-
ment at this point to clarify the expected
presentation of evidence.

Note. RCDR then calls wilnesses and pre-
sents other evidence relevant to the subjcct
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of the proceedings. RCDR should develop
the facts in a logical manner designed to
facilitate understanding. The order of pre-
sentation 1is within RCDR’s discretion
except as otherwise directed by LA
(PRES). The following examples are in-
tended to serve as a guide to the manner of
presentation, but not lo the sequence.

[Witness’ statement)

RCDR: 1 request that this statement of
(witness) be marked as Exhibit — and re-
ceived in.evidence. The witness will not
appear in person because

LA (PRES): The statement will (not) be
accepted.

Note. RbDR may read the statement to the
board if it is accepled.

[Real or documentary evidencel
RCDR: I request that this (documentary

or real evidence) be marked as Exhxhit;—-and .

received in evidence.

Note. A foundation for the introduction of
such evidence normally is established by a
certificate, or by lestimony of a witness,
indicating its authenticity. LA (PRES) de-

- termines the adequacy of this foundatlion.

- If LA (PRES) has a reasonable basis to be:
lieve the evidence is what it purports to be,
he muy wazve Jormal proof of authentic-
ity.

EStipulation]

RCDR: The recorder and respondent have
agreed to stipulate——.

Note. Prior to acceptance of the stipulation
by LA (PRES), he should verify that RESP
joins in the stipulation. See paragraph
154b, MCM 1969 (Rev.), for further guid-
ance with regard to stipulations.

LA (PRES): The stipulation is accepted.

Note. If the stipulation is in writing, it will
be marked as an exhibit.

- [Witnesses]

Note. RCDR conducts direct examination of
each witness called by him or at the re-
quest of LA, PRES or members, RESP or.
COUNSEL may" then cross-examine the
witness. PRES, members of the board and
LA may then question the witness, but LA
(PRES) 'may control gr limit questions by
board members.

RCDR: The board calls——as a wit-
ness. . -

Note, A military witness approaches and sa-
lutes PRES, then raises his right hand
while RCDR administers the oath. A civil-
ian witness does the same but without sa-
luting. See paragraph 1124 MCB3f 1969
(Rev.) for further guidance with regard to
oaths.

RCDR: You swear (or affirm) that the evi-
dence you shall give in the case now in hear-
ing shall be the truth, the whole truth, and
nothing but the truth. So help you God.

Note. If the wilness desires to affirm rather
than swear, the last sentence of the oath
will be omitied.

WITNESS: I do.

Note. The wilness then takes the wilness,
chair. The following question is asked of
every wiltness by the RCDR, no matler who
called the witness:

RCDR: What is your full name (grade,
branch of service, organization and station)

(and address)?

RULES AND REGULATIONS

Note. Whenever it appears appropriale and
advisable to do so, the righls of a witness
under the Uniform Code of Mililary Jus-
tice, Arlicle 31, or the Fifth Amendment of
the U.S. Constitution, should be explained
to him. See § 519.3(gX3X(v).

Note. If the report of proceedings will be
Jiled in a system of records under the wit-
ness’ name, that witness must be advised
in accordance with the Priracy Act of
1974, See §519.3th)XS). Normally, this re-
quirement will be applicable only (o
RESP.

Note. Questions then should be asked lo de-
velop the maller under consideration.
RCDR: The recorder has no further ques-

tions.

Note. RESP (COUNSEL) may cross-examine
the witness. RCDR may then conduct a re-
direct examination.

RCDR: Are there any questions by the
board?

Note. Any board member wishing lo ques-
tion the witness should first secure the per-
mission of LA (PRES).

RCDR: Are there any questions by the
YLegal Advisor?

Note, If either the RCDR or RESP (COUN-
SEL) wishes to ask further questions after
the wilness has been examined by the
board and LA, permission of the LA
(PRES) should be oblained. Such a request
normally should be granled wunless the
questions are repelilive or go beyond the
scope of questions asked by the board.

Note, When all questioning is concluded, LA
(PRES) announces:’
LA (PRES): The witness is excused.

Note. LA (PRES) may advise the wilness:

You are instructed (requested) not to dis-
cuss your testimony in this case with
anyone other than the recorder, respondent

-or his counsel. If anyone else attempts to

talk with you about your testimony, you
should make the circumstances known to
the person originally calling you as a wit-
ness.

Notle. Verbatim proceedings should indicale
that the wilness (except RESP) wilthdrew
Jrom the room.

Note. Unless expressly excused from further
attendance during the hearing, all wit-
nesses remain subject to recall until the
proceedings hate been concluded. When a
witness is recalled, the RCDR reminds
such wilness, ajler he has teken the wit-
ness stand:

RCDR: You are reminded that you are
still under oath.

Note. The procedure in the case of a wilness
called by the board is the same as outlined
above for a wilness called by RCDR.
RCDR: I have nothing further to offer re-

lating to the matter under consideration.

PRESENTATION OF RESPONDENT'S EVIDENCE

(Opening stalement)

RESP (COUNSEL): The respondent has
(an) (no) opening statement.

Note. RESP presents his stipulations, wit-
-nesses, and other evidence in the same
manner as did RCDR. RCDR adminislers
the oath to all wiltnesses and asks the first
question to identify the wiltness
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[Respondent as witness]

Note. Should the RESP be called to the stand
as a wilness, the RCDR will administer
the octh and ask the following prelimi-
nary questions, after which the procedure
1s the same es for other wilnesses:

RCDR: What Is your name, (grade,
branch of service, organization, and stationy
(address, position and place of employ-
ment)?

RESP; —.

RCDR: Are you the respondent in this
case?

RESP: Yes.

Nole. RESP may be advised of his rights

under the Uniform Code of Mlilitery Jus-
tice, Article 31 (see § 519.3(gX3X0)).

Note. If the report of proceedings will be
Jiled in e system of records under RESPS
name, RESP must be adrised in accor-
dance 1with the Privacy Act of 1974. See
§ 519.3(RXS).

Note. When RESP has concluded kis case he
ennounces:

RESP (COUNSEL): The respondent rests.

[Evidence requested by boerdl

RCDR: The recorder has no further evi-
dence to offer in this hearing. Does the
board or LA wish to have any witnesses
called or recalled?

PRES: It does (not).

LA:Ido (not).

[Argumentsl

LA (PRES): You may proceed with closing
arguments.

RCDR: The recorder (has no) (will make)
opening argument.

Note. RCDR may make the opening argu-
ment, and, i/ eny argument is made on
behalf of RESP, the rebuttal argument. Ar-
guments are not required (see § 519.5(D)-1f
no argument is made, RESP or RCDR
may say:

RESP (COUNSEL)/RCDR: The (respon-
dent) (recorder) submits the case without
argument.

{Adjournment]
PRES: The hearing is adfourned.

L R 2R 2

Nole. The conclusion of the hearing does not
end the duties of the board. It must arrite
at findings based on the evidence and
meke recommendalions supported by
those findings. See seclion II, §519.3.
Findings and recommendations need not
be announced to RESP, bul in certein pro-
ceedings (e.g., eliminalion actions) they
customarily are. RCDR is responsible for
compiling the report of proceedings end
submilting properly authenticated copies
thereof Lo the eppointing authorily. See
section I1I, § 519.3.

APPENDIX C—GUIDANCE FOR PREPARING
PRIVACY ACT STATEMENTS

C-1. General. The Privacy Act of 1974 re-
quires that, whenever personal information
is solicited from an individual and the infor-
mation will be filed so as to be retrievable
by reference to the name or other personal
{dentifier of the individual, he/she must be
advised of the authority for soliciting the
information, the principal purposes for
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which the information is intended to be
used, the routine uses which may be made
of the information, whether disclosure is
mandatory or voluntary, and the effect on
the individual of not providing all or part of
the information. Each Privacy Act state--
ment must be tailored to the matter being
investigated and the person being asked to
provide information. The servicing judge ad-
vocate should be consulted for assistance in
preparing Privacy Act Statements, as neces-
sary.

C-2. Content. a. Authority. If a specific stat-
ute or Executive order authorizes the collec-
tion of the information, or authorizes the
performance of a function which necessi-
tates collection of ‘the information, it will be
cited as the authority for solicitation. For
example, if a commander appoints an inves-
tigating officer to inquire into an Article
138, UCMJ, complaint under the proyisions
of AR 27-14, the statutory authority for so-
licitation of the information would be 10
U.S.C, 938. Regulations should not be cited
as the authority. If no specific statute or
Executive order can be located, the author-
ity to cite is 10 U.S.C. 3012,

B. Principal purposes. The statement of
principal purposes should consist of a short
statement of the reason the investigation is

' being conducted. The following are exam-
ples for particular types of mnvestigations.

(1) Administrative eliminatioh proceeding
under AR 635-2G0: “The purpose for solicit-
ing this information is to provide the com-
mandcr a basis for a determination regard-
ing your retention on active duty, and if a
determination is made not to retain you on,
active duty, the type of discharge to award.”

(2) Investigation of an Article 138, UCMJ,
complaint: “The purpose for soliciting this

information is to obtain facts and make rec- _

_ommendations to assist the commander in
determining what action to take with regard
to (your) (complainant’s) Article 138,
UCMJ, complaint.” ’

(3) Investigation of a security violation:
“The purpose for soliciting this information
is to determine whether the security viola-
tion under investigation resulted in a com-
promise of national defense information, to
fix responsibility for the violation, and to
determine whether changes should be im-
plemented in existing security procedures.”

(4) Flying evaluation board pursuant to
AR 600-107: ‘““The purpose for soliciting this
information is to provide the commander a
basis for a determination regarding your
flying status.” -

¢. Routine uses. In order to advise an indi-
vidual of what routine uses may be made of
solicited information, it is necessary to iden-
tify the system of records in which the
report of proceedings will be filed. The rou-
tine uses will be summarized from the
system notice and from the routine uses of
general applicability in Part 505. The rou-
tine use statement may be introduced as fol-
lows: “Any information you provide is dis-
closable to members of the Department of
Defense who have a need for the informa-
tion in the performance of their duties. In
addition, the-information may be disclosed
to Government agencies outside of the De-
partment of Defense as follows:”

Then routine uses external to DOD
should be listed.

d. Disclosure mandatory or voluntary; the
effect of not providing information. Provid-
ing information is voluntary unless the indi-
vidual may be ordered-to testify. The fol-
l(i)wing statements can be used in most situa-
tions. . :

RULES AND REGULATIONS

(1) Respondent or other individual warned
of his rights under Article 31, UCMJ, or the
Fifth Amendment: “Providing the informa-
tion is voluntary. There will be no adverse
effect on you for not furnishing the infor-
mation other than that certain information
might not otherwise be available to the
commander for his decision in this matter.”

(2) Individual who may be ordered to tes-
tify: “Providing the information is manda-
tory. Failure to provide information could
result in disciplinary or other adverse action
against you under (the UCMJ or Army regu-
lations) (civilian personnel regulations).”

Note: If in the course of the proceeding it
is determined to advise an individual of his
rights under Article 31, UCMJ, or the Fifth
Amendment after he has been told it is
mandatory to provide information, the ad-
vising official must be certain that the indi-
vidual understands that such warning su-
persedes this portion of the™ Privacy Act
Statement. .

(FR Doc. 78-9092 Filed 4-5-78; 8:45 am]

[4910-14)"
Title 33—Navigation and Navigable
Waters

CHAPTER 1—COAST GUARD, DE-
PARTMENT OF TRANSPORTATION

[CGD 77-1891

PART 110—ANCHORAGE
REGULATIONS

Special Anchorage Areaq, Lake
Murray, S.C. - - -

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This amendment estab-
lishes a special anchorage at Lake
Murray, S.C. This regulation is needed
to provide adequate anchorage space
for vessels with more than one (1) foot
draft. Establishing this special anchor-
age area where vessels under 65 feet in
length, when at anchor, are not re-
quired to exhibit anchor lights results
in these recreational vessels anchoring
in a safe area away from vessel traffic.

EFFECTIVE DATE: This amendment
is effective on May 8, 1978.

FOR FURTHER INFORMATION
CONTACT:

Captain George K. Greiner, Marine
Safety Council (G-CMC/81), Room
8117 Department of Transportation,
Nassif Building, 400 Seventh Street
SW., Washington, D.C. 20590, 202-
426-1471.

SUPPLEMENTARY INFORMATION:
On November 21, 1977, the Coast
Guard published a proposed rule (42
FR 59761) concerning this amend-
ment. Interested persons were given
until January 5, 1978, to submit com-
ments. No comments were received.

DRAFTING INFORMATION: The
principal persons involved in drafting

this proposal are Lieutenant Com-
mander H. E. Snow, Project Manager,
Office of Marine Environment and
Systems, and Mr. S. D. Jackson, Pro-
ject Attorney, Office of Chief Counsel,

In consideration of the foregoing,
Part 110 of Title 33 Code of Federal
Regulations is amended by adding
§ 110.72¢ to read as follows:

§110.72¢ Lake Murray, S.C.

(a) The area beginning at the 125
foot pier of the Columbia Sailing Club,
approximately latitude 34°03'51” N.,
longitude 81°13'37" W.; thence 167° to
latitude 34°03'43.6” N., longitude
81°13'39.2” W.; thence easterly to lati«
tude 34°03'45” N., longitude 81°13'32.1"
W.; thence 347° to the shoreline,
thence along the shoreline to the be-
ginning. .

(Sec. 1, 30 Stat. 98, as amended (33 U.S.C.
180); sec. 6(gX1)(B), 80 Stat. 937 (49 U.S.C.
1655(g)(1)(B)); 49 CFR 1.46 (¢)(2).)

Note.—The Coast Guard has determined
that this document does not contain a
major proposal requiring preparation of an
economic impact statement under Executive
]C)rdgrl})}z&l. as amended, and OMB Clrcus

ar A-107.

Dated: March 28, 1978,

E. L. PERRY,
Vice Admiral, U.S. Coast Guard
Acting Commandant,

[FR Doc. 70-9149 Filed 4-5-78; 8:45 am]

[6560-01] .
Title 40—Protection of Environment

CHAPTER |—ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTER C—AIR PROGRAMS

PART 55—ENERGY RELATED
AUTHORITY

Kansas; Withdrawal of Compliance
Date Extension

AGENCY: Environmental Protection
Agency. .

ACTION: Rulemaking.

SUMMARY: This rule withdraws the
Compliance Date Extension previously
issued to the Kansas City, Kansas
Board of Public Utilities, Kaw Station,
Unit-3, Kansas City, Kansas. The
action is necessary because of the fail«
ure of the source to meet the Septem-
ber 1, 1977, date for compliance, due’to
an inability to upgrade the original
control equipment to the necessary ef-
ficiency to achieve compliance, as
originally planned.

DATE: Effective April 6, 1978,

FOR FURTHER INFORMATION
CONTACT:

Gale A. Wright or Henry F. Rom-
page, 816-374-2576.

FEDERAL REGISTER, VOL. 43, NO. 67—THURSDAY, APRIL 6, 1978



SUPPLEMENTARY INFORMATION:
On January 25, 1978, there was pub-
lished in the FepEral. REGISTER (43 FR
3401) a notice of proposed rulemaking
to withdraw the Compliance Date Ex-
tension previously issued to the
Kansas City, Kansas Board of Public
Utilities, Kaw Station, Unit X-3,
Kansas City, Kans.

No comments have been received
and the proposed withdrawal of Com-
pliance Date Extension is hereby made
final without change and is set forth
below. This rulemaking is issued under
the authority of sections 110, 113(d)
and 301 of the Clean Air Act.

Signed at Washington, D. C. on
March 30, 1978.

Doucras COSTLE,
. Administralor,
Environmental Prolection Agency.

In part 55 of Chapter I, Title 40 of
the Code of Federal Regulations,
§55.872 is amended by revising the in-
troductory text of paragraph (a) and
by revising paragraph (a)(1) to read as
-follows:

Subpart R—Kansas

§ 55.872 Compliance date extension.

(a) The Administrator issues a Com-
pliance Date Extension to the Kansas
City Board of Public Utilities, Kaw
Station, Unit K-1, 2015 Xansas,
Kansas City, Kansas (the source) upon
the following conditions:

(1) Regional Limitation. Unit K-1
,shall comply with KAPEC 28-19-31A
by December 31, 1978, in accordance
with the approved compliance plan.

% * > * *

[FR Doc 78-9154 Filed 4-5-78; 8:45 am]

[4710-02]

Title 41—Public Contracts and
Property Mangement

CHAPTER 7—AGENCY FOR INTERNA-
TIONAL DEVELOPMENT, DEPART-
MENT OF STATE

[AIDPR Notice 78-11

APPROVAL AND REPORTING PROCE-
DURES FOR CONTRACTOR PRO-
POSED  SALARIES INCLUDING
THOSE THAT EXCEED THE STATU-
TORY LIMITATION ON BASIC PAY
TO THE BASIC PAY OF A CLASS 1
FOREIGN SERVICE RESERVE OFFI-
CER (FSR-1).

AGENCY: Agency for International
Development, State.

RULES AND REGULATIONS.

ACTION: Interim
instructions.

SUMMARY: This rule adds a new ap-
pendix I to the AID Procurement Reg-
ulations, which governs approvals of
contractor proposed pay scales, includ-
ing proposed pay that would exceed
that of an FSR-1. This Appendix does
the following: (a) Provides guidelines
emphasing the need to use prudent
judgement when considering salaries,
especially any that exceed the FSR-1
statutory limitation (5 U.S.C. 5308 and
Pub. L. 95-66); (b) establishes proce-
dures for justification of salary appro-
vals; (¢) prescribes procedures for con-
trol numbering of approvals, retention
and transmittal of records, and (d) es-
tablishes requirements for a new semi-
annual report of salary approval to be
sent to the Deputy Administrator.

EFFECTIVE DATE: Effective as of
September 7, 19717.

FOR FURTHER INFORMATION
CONTACT:

Mr. V. Henry Walker, CM/SD/POL,
Agency for Internatiohal Develop-
ment, Department of State, Wash-
in%ton, D.C., telephone '"703-235-
9107.

Appendix I is added to Chapter 7 of
41 CFR to read as set forth below:

APPENDIX I—AFPPROVAL AND REPORTING PRO-
CEDURES FOR CONTRACTOR PROPOSED SALa-
RIES INCLUDING THOSE THAT EXCEED THE
gggmom LIMITATION ON Basic PAY OP AN

-1 -

Purpose. This Appendix does the follow-
ing: (a) Provides guidelines for the use of
prudent judgement when consldering sala-
ries, especially salaries exceeding the FSR-1
maximum salary limitation (5 U.S.C. 5308
and Pub. L. 95-86); (b) establishes proce-
dures for justification of salary approvals;
(c) prescribes procedures for control num-
bers and submission of copies of salary ap-
provals to SER/CM/SD/SUP: (d) estab-
lishes a new semiannual report of salary ap-
provals for the Deputy Administrator.

Procedures

1, Salary approvals. In accordance with
Handbook 14, AID Procurement Regula-
tions 7-15.205-6(b)(2), contracting officer
approvals of salaries exceedlng the FSR-1
rate are to be based upon a memorandum
from the technical office approved by the
assistant administrator or mission director
having program responsibility for the con-
tract. The reasonableness of proposed sala-
ries exceeding the FSR-1 level must be eval-
uated by the appropriate technical office in
terms of the technical competence required,
scope of supervisory responsibilities in-
volved, and the relationship of the proposed
salary level to the individual's customary
salary level for similar work. Even though
approval of salary levels above the FSR~1
rate are justified primarily by the assistant
administrator or mission director having
program responsibility, it {s the contracting
officer's responsibility to scrutinize in-
creases as 3 matter of business acumen

procurement
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whenever AID negotiations deal with any
salaries payable under contracts. Increases
in the FSR-1 statutory salary limitation are
not, and shall not be by themselves, a basis
for upward salary revisions of contractor
employees. Proposals for such revisions
should be considered normally when con-
tracts are renewed, and must be carefully
reviewed and negotiated to ensure that in-
creases are not automatically granted with-
out corresponding increases in the quality
or quantity of services rendered. Salaries
below the FSR-1 maximum level should
also be fully justified, even though formal
approval procedures may not be involved.
Personnel compensation negotiated and
payable under AID contracts should be at
the minimum levels necessary to atiract
needed technical services in 2 competitive
market. Rates shiould be determined by the
“market place™ where the types of services
are obtained. Using such criteria, very few
salarles can be expected to approach or
exceed the FSR-1 level

Actual discussions with contractors con-
cerning salaries should be held only by per-
sons authorized to negotiate and execute
contracts. (See AIDPR Appendix A).

2. Juslification of epprovals. There will be
cases where the services required are so
unique and highly specialized that few per-
sons are available to perform them. In such
instances, if justifications for exceptional
salaries are needed, particularly where the
salary would exceed the FSR-1 level, the

.project officer will be consulted. If no alter-

native can be found, the project officer will
prepare a salary justification to support the
negotiator's action. It is the negotiator’s re-
sponsibllity to see to it that such cases are
fully justified and that a complete record of
the rationale is included in his memoran-
dum for the contract {ile.

3. Approval control numbdering and sub-
mission to SER/CAL Copies of all approvals
of salaries that exceed the FSR-1 level are
required to be sent to SER/CM/SD/SUP.
To assist SER/CM in determining that they
are receving all coples from each approving
office, approving officials will have a con-
secutive control number starting each fiscal
year assigned to each approval by their
office, the record of which will be main-
tained separately from other approval docu-
ments.

4. Semiannual report to the Depuly Ad-
ministralor. Commencing with March 31,
1978, a new semiannual report listing all
salary approvals that exceed the FSR-1
maximum level will be sent to the Deputy
Administrator of AID by the Oifice of Con-
tract Management.

This AIDPR Notice is an infermim

procurement instruction, issued pursu-
ant to 41 CFR 7-1.104-4.

Dated: March 27, 1978.

Joax F. OwEexNs,
Deputy Assistant Administrafor
Jor Program end Management
Services.

[FR Doc. 78-9054 Filed 4-5-178; 8:45 am1
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[4910-06]
Title 49—Tran§poﬂaiion

CHAPTER ' II—FEDERAL RAILROAD
ADMINISTRATION, DEPARTMENT
OF TRANSPORTATION

[FRA State Rall Docket No. 1; Notice No. 1]

PART 270-—RAIL BANKING UNDER
SECTION 810 OF THE RAILROAD
REVITALIZATION AND REGULA-
TORY REFORM ACT OF 1976

Establishment of Part

AGENCY: Federal Railroad Adminis-
tration (‘““FRA”), Department of
Transportation (“DOT").

ACTION: Interim regulations and in-
vitation for public comments. .

SUMMARY: This rule establishes new
regulations which set forth the inter-
im procedures to be utilized by the
Federal Railroad Administrator (“Ad-
ministrator”) in atquiring interests in
rail properties to be included in the
rail bank established under section 810
of the Railroad Revitalization and
ﬁiglilatory Reform Act of 1976
ct”)

DATES: (1) Effective date. These reg-
ulations are effective on April 6, 1978.
(2) Interested parties are encouraged
to submit written comments on these
regulations by May 22, 1978. Com-
ments received will be considered by
the Administrator before issuing final
regulations.

ADDRESSES: - Written comments
should identify the ‘docket and notice
numbers and be submitted to the
Docket Clerk, Office of Chief Counsel,
Federal Railroad Administration,
Room 5101, 400 Seventh Street SW.,
Washington, D.C. 20590. Written com-
ments will be available for examina-
tion at the address noted in the pre-
ceeding sentence between 8:30 a.m.
and 5 p.m., Monday through Friday
except Federal holidays.

FOR FURTHER INFORMATION
CONTACT THE PRINCIPAL, AU-
THORS OF THIS PART:

. Lawrence A. Friedman, Attorney-Ad-
visor, Office of Chief Counsel, Fed-
eral Railroad Administration, 400
Tth Street SW., Washmgton, D.C.
20590, 202-426-8220.

F. Colin Pease, Chief, State Pro-
grams Division, Office of State Assis-
tance Programs, Federal Railroad

* Administration, 400 7th Street SW.,
}Ng.'szhington, -D.C. 20590, 202-426-
671.

SUPPLEMENTARY INFORMATION:
Section 810 of the Act, 49 U.S.C.
1653a, requires the Secretary of Trans-
portation, after consultation with the
Secretaries of the Interior and Com-

RULES AND REGULATIONS

merce, to establish a rail bank. The
rail bank is to consist of interests in
rail trackage and other rail properties
acquired by the Secretary, for pur-
poses of preserving abandoned rail
trackage and other rail properties over
which service was operated on the
date of enactment of the Act (Febru-
ary 5, 1976) in certain areas of the
United States in which fossil fuel nat-

‘ural resources or agricultural produc-

tion is located. The Secretary may also
acquire for inclusion in the rail bank
rail properties listed in part III, sec-
tion C, of the final systems plan issued
by the United States Railway Associ-
ation under title II of the Regional
Rail Reorganization Act of 1973, as
amended (45 U.S.C. 701, et seq.). The
acquisition of those property interests
can be by means of lease, purchase, or
any other manner that the Secretary
considers appropriate.

The authority to implement section
810 has been delegated to the Admin-
istrator (49 CFR 1.49(u)). In promul-
gating these regulations the Adminis-
trator has considered the views of the
Secretaries of-the Interior and Com-
merce regarding the rail bank.

Although section 810 provides that
the rail bank shall be established
within 180 days of the enactment of
the Act on February 5, 1976, appropri-
ations were not provided until the
Supplemental Appropriations Act for
1977 was enacted on May 4, 1977 (Pub.
L. 95-26). The 180 day period following
that enactment expired on November

-1, 1977, To avoid any further delay in

implementing section 810, interim,
rather than proposed regulations are
now issued to establish the rail bank
and the procedures by which the Ad-
ministrator will acquire interests in
rail properties for inclusion in the rail
bank. The Administrator will consider
public comments before issuing final
regulations.

The regulations provide that any
state, ofganization, or other member
of the public (“proponent”) may pro-
pose that rail trackage and other rail
properties be included in the rail bank.
In addition, the Administrator re-
serves the right to include in the rail
bank any rail trackage and other rail
property he -considers appropriate,
whether or not it is recommended in a
proposal. .

In selecting rail trackage and other
rail properties to be included in the
rail bank, the Administrator concurs
in the policy expressed in the House
Appropriations Committee’s Report
on the 1977 Supplemental Appropri-
ations Bill (H.R. Rep. No. 68, 95th
Cong., 1st Sess. 125 (1977)). The Com-
miftee recommended including in the
rail bank only those rail trackage and
other rail properties, which show a
reasonable potential for future move-
ment of fossil fuel natural resources or
agricultural commodities. The Com-

~

mittee also indicated that rail banking
should be undertaken by the States
with funds provided under the Local
Rail Service Assistance Programs
(§ 402 of the Regional Rail Reorgani-
zation Act of 1973, 45 U.S.C. 762 and
section 5(f)-(0) of the Department of
Transportation Act, 49 U.S.C. 1654(f)~
(0)), and that section 810 funds should
be used only when the rail banking
would strain the State’s local rail ser-
vice funds. Accordingly, the Adminis.
trator will evaluate rail trackage and
other rail properties recommended for
inclusion in the rail bank on the basis
of the policy indicated in the Commit-
tee report. The Administrator does,
however, reserve the right to include
rail trackage and other rafl properties
in the rail bank despite a State’s deci-
sion not to preserve the right-of-way
under its local rail service assistance
program, if the Administrator finds
that such an inclusion would serve a
strong national interest. It is the re-
sponsibility of the proponent to pro-
vide to the Administrator information
which indicates that rail banking is
consistent with this policy.

The Administrator has evaluated
the anticipated regulatory impact of
these regulations. As the regulations
establish procedures under which in-
terested members of the public may
provide input to the rail bank pro-
gram, but do not impose any require.
ments on the public, the Administra-
tor finds that there are no significant
costs associated with these regula-
tions. The Administrator has also de-
termined that these regulations are
not significant within the meaning of
Section 2 of Executive Order 12044 of
March 23, 1978 (43 FR 12661), and
that under DOT Order 2050.4 imple-
menting Executive Order 11821 and
Office of Management and Budget
Circular A-107, thegse regulations are
not a major proposal requiring prep-
aration of an economic impact state-
ment. Finally, the Administrator has
concluded that under DOT Order
5610.1B, published in 39 FR 35234, Oc-
tober 30, 1974, these regulations do
not significantly affect the quality of
the human environment. A negative
declaration has been prepared and is
available to the public upon request.

In consideration of the foregoing,
Chapter II of 49 CFR is amended by
adding a new Part 270 providing as fol-
lows:

Sec.

270.1 Definitions.

270.3 Establishment of Rail Bank.

270.5 Rights-of-Way Ellgible to be Includ.
ed in the Rail Bank.

270.7 Proposals.

270.9 Factors Governing Selection of *
Rights of Way to be Included in the
Ralil Bank.

AvuTHORITY: Sec. 810, Railroad Revitallza-
tion and Regulatory Reform Act of 1976,
Pub. L. 94-210, as amended, 90 Stat. 146 (49
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T.S.C. 1653a); the Department of Transpor-
tation Act, 80 Stat. 931, Pub. I. 89-670 (49
U.S.C. 1651 et seq.); Regulations of the
Office of the Secretary of Transportation,
49 CFR 1.49(u).

"§270.1 Definitions.

As used in this part:

“Administrator” .means the Federal
Railroad Administrator or his or her
delegate.

“Fossil fuel mnatural resources”
means unextracted deposits of coal,
natural gas, oil, oil shale, peat, and tar
sands.

“4R Act” means the Railroad Revi-
talization and Regulatory Reform Act
of 1976, 90 Stat. 31, Pub. L. 94-210.

“Rail bank” means the Administra-
tor’s interest in one or more rights-of-
way.

“Right-of-way” means land and any
rail trackage and other rail properties
situated on the land which are needed
to provide safe and efficient rail ser-
vice to an area of the United States in
which fossil fuel natural resources or
agricultural production is located.

“3R Act” means the Regional Rail

Reorganization Act of 1973, 45 U.S.C. -

701 et seq.

§270.3 Establishment of Rail Bank.

There is established in the Federal
Railroad Administration a rail bank
.consisting of the Administrator’s prop-
erty interests in railroad rights-of-way
acquired to achieve the -purposes of
section 810 of the 4R Act. The Secre-
tary may dispose of any or all interests
in connection with property interests
included in the rail bank if the Secre-
tary finds that such a disposition
would further his or her achievement
of the purposes of section 810.

§270.5 Rights-of-Way Eligible to be In-
cluded in the Rail Bank.

A nght-of—way is eligible to be in-
cluded in the rail bank if:

(a) The Administrator determines
that the right-of-way is necessary to
provide service to an area of the
United States in which fossil fuel nat-
ural resources or agricultural produc-
tion is located; and

(b) (1) The right-of-way was in ser-
vice on February 5, 1976 (the date of
enactment of the 4R Act), and () the
Interstate Commerce Commission has
subsequently issued a certificate au-
thorizing the abandonment of the
right-of-way, or (ii) the right-of-way
has been abandoned witHout Inter-
state Commerce Commission action as
provided in section 304(b) of the 3R
Act (45 U.S.C. 744(b)); or
= (2) The right-of-way was listed in

part III, section C of the Final System ~

Plan issued by the United States Rail-
way Association on July 26,.19%75.
§ 2707 Proposals.

(a) Any person, organization, or gov-
ernmental entity may propose that
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the Administrator include a right-of-
way in the rail bank.

(b) Proposals shall be submitted in
writing to the Federal Rallroad Ad-
ministrator, United States Depart-
ment of Transportation, 40Q¢ Seventh
Street SW., Washington, D.C. 20590.

(c) A proposal may include any in-

formation which will assist the admin-

istrator to evaluate the right-of-way's
potential ability to further the pur-
pose of the Act.

§2709 Factors Governing Selection of
Rights-of-Way to be Included in the
Rail Bank. -

The Administrator’s selection of
right-of-way to be included in the rail
bank is based on the following factors:

(a) The ability of the State to use
funds provided under its Local Rail
Service Assistance Program (section
402 of the 3R Act, 45 U.S.C. 762, or
section 5(f)(0) of the Department of
Transportation Act, 49 U.S.C. 1654¢{)-
(0)) to obtain an interest in the right-
of-way in order to preserve it for
future rail services.

(b) The potential for future move-
ment of fossil fuel natural resources or
agricultural commodities on the right-
of-way;

(c) The public interest which would
be served by the inclusfon of the right-
of-way in the rail bank; and

(d) The cost and difficulty of obtain-
ing an interest in the right-of-way.

Dated: March 31, 1978.

JOHN M. SULLIVAN,
Administrator.

[FR Doc. 78-9094 Filed 4-5-78; 8:45 am}

[7035-01]

CHAPTER X—INTERSTATE
COMMERCE COMMISSION

SUBCHAPTER A—GENERAL RULES AND
REGULATIONS

[Corrected S.0. No. 1313)

PART 1033—CAR SERVICE
Railroads Authorized To Forward Por=-
tions of Certain Multiple-Car?® Ship-
ments Transporting Less Than Mini-
mum Quantities Specified by Tar-
. iffs
AGENCY: Interstate Commerce Com-
mission.

ACTION: Emergency order (corrected
Service Order No. 1313).

SUMMARY: The tariffs of the rail.
roads contain numerous provisions re-
quiring the forwarding at one time, on
one bill of lading of multiple car ship-
ments of two or more cars. Because of
severe shortages of plain boxcars, cov-

ered hopper cars, and gondola cars,

!Correction.
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many of the carriers are unable to fur-
nish at one time all of the cars re-
quired to complete 2 multiple car ship-
ment. Serious car delays and loss of
car utilization result from the holding
of a partial shipment while awaiting
recelpt of additional cars from the
rajlroad. Service Order No. 1313 au-
thorizes the immediate forwarding of
portions of multiple car shipments not
exceeding twenty-four cars without -
penalty to the shipper. The remaining
portion of the muitiple car shipment
must be completed before subsequent
shipments of the commodity or requir-
ing the same kind of cars may be ac-
cepted.

DATES: Effective March 25, 1978. Ex-
pires May 31, 1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275-
7840, telex 89-2742.

SUPPLEMENTARY INFORMATION:
The order is printed in full below.

At a sessfon of the Interstate Com-
merce Commission, Railroad Service
Board, held in Washington, D.C,, on
the 24th day of March 1978.

The tariffs of various railroads con-
tain minimum weight provisions which
require that shipments of two or more
cars be tendered at one time on one
bill of lading for shipments of various
commodities. Because of an extreme
shortage of plain boxcars, covered
hopper cars and gondola cars the car-
riers are unable to assemble the re-
quired number of cars without exces-
sive car delay and loss of car utiliza-
tion. This condition can be alleviated
if carriers are authorized to forward
the completed portions of multipie car
shipments of these commodities
promptly without awaiting the assem-
bly of all of the cars required to com-
Dlete the shipment.

It is the opinion of the Commission
that an emergency exists; that there is
good cause to authorize the immediate
forwarding of the completed portions
of certain multiple-car shipments;
notice and public procedure herein are
impracticable and contrary to the
public interest; and that good cause
exists for making this order effective
upon less than thirty days’ notice.

It is ordered, That:

§1033.1313 Corrected Service Order No.
1313.

Railroads authorized to forward por-
tions of certain multiple-car ship-
ments transporting less than mini-
mum quanlities specified by tariffs—
(@) Applicetion. (1) The provisions of
this order shall apply to intrastate, in-
terstate, and foreign commerce.

(2) This order shall apply to ail
freight cars listed in the Official Rail-
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way Equipment Register, I.C.C.-
R.E.R. No. 406, issued by W. J. Trezise,
or successive issues thereof, as having
mechanical designation “XM”, “XMI,”
uLon’ IIGAIP’ “GB", “GD",‘“GH”,' or
UGS”.

(3) This order shall apply to any
multiple-car shipment comprising two
(2) and not more than twenty-four
(24) cars described in paragraph (b)(2)
of this section, required to be tendered
to the carrier as a single shipment, on
one bill of lading, at one time to
comply with carrier’s tariffs as to the
number of cars to be shipped or the
minimum quantity to be transported.

(4) The provisions of Service Orders
Nos. 1234, 1280, and 1310, revisions
thereof or amendments thereto, shall
remain fully in effect. .

(5) All tariff provisions not specifi-
cally modified by this order shall
remain in effect. .

(b) Partial shipments to be forward-
ed. When the carrier is unable to fur-
nish all of the cars of any of the kinds
listed in paragraph (a)(2) of this sec-
tion to enable completion of a multi-
ple-car shipment as described in para-
graph (a)(3) of this section on one bill
of lading on one day, the carrier may
accept instructions from shipper and
immediately forward the completed
portion of the shipment. -

(¢) Completion of remaining por-
tion. The remaining portion of any
partial shipment tendered to and for-
warded by the carrier by authority of
paragraph (b) of this section must be
completed by the shipper before
tender of any other shipments of the
same commodities or Tequiring the use
of the same kind of car is accepted by
the carrier. The term “tendered” as
used in this section means completion
of loading by the shipper and receipt
of instructions authorizing the imme-
diate forwarding of the partial ship-
ment. )

(d) Minimum weights. The minimum
weights applicable to each car in a
multiple-car shipment and the mini-
mum quantity required to be trans-
ported in a multiple-car shipment pro-
vided in the applicable tariffs shall
remain fully in effect. :

(e) Billing to be endorsed. The bills
of lading and the waybills covering
each car of a partial multiple-car ship-
ment authorized by this order {o be
forwarded shall bear the following en-
dorsement:

“Multiple-car shipment of (—) cars. Par-
tlal shipment of (——) cars forwarded au-
thority ICC Corrected Service Order No.
1313. (—) additional cars to follow.”

(f) Effective date. This order shall
become effective at 12:01 a.m., March
25, 1978.

(g) Expiration date, This order shall
expire at 11:59 p.m., May 31, 1978,

1Correction.
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'unless otherwise modified, changed, or

suspended by order of this Commis-

. sion.

(49 U.S.C. 1 (10-17).)
It is further ordered, That a copy of

- this order shall be served upon the As-

sociation of American Railroads, Car
Service Division, as agent of the rail-
roads subscribing to the car service
and car hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad Associ-
ation; and that notice of this order be
given to the general public by deposit-
ing a copy in the Office of the Secre-
tary of the Commission at Washing-
ton, D.C., and by filing it with the Di-
rector, Office of the Federal Register.

By the Commission, Railroad Ser-
vice Board, members Joel E. Burns,
Robert S. Turkington, and John R.
Michael. Member Joel E. Burns not

participating.
H. G. HopME, Jr.,
Acting Secretary.
[FR Doc. 78-9038 Filed 4-5-78; 8:45 am]}

[7035-01]
£S.0. No. 1314}
PART 1033—CAR SERVICE

St. Louis-San Francisco Railway Co.
Authorized To Transport Shipments
of Soybean Meal of Less Than
2,000 Tons

AGENCY: Interstate Commerce Com-

mission.

ACTION: Emergency order (Service

Order No. 1314).

SUMMARY: Because of severe short-
ages of freight cars the St. Louis-San

Francisco Railway is unable to furnish’

sufficient cars at one time to transport
minimum weights of 2,000 tons of soy-
bean meal between origins and desti-
nations named in item 7420 series of
Southern Ports Foreign Freight Com-
mittee Freight Tariff 1016-P, ICC No.
2317, Service Order No. 1314 authorizes
the SLSF to transport partial ship-
ments of 2,000 tons of soybean meal
between origins on its line and Gulf
Ports listed in item 7420 of that tariff.

DATES: Effective 12:01 p.m., April 1,
1978. Expires -11:59 p.m., April 30,
1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce . Commission, Washing-
ton, D.C. 20423, telephone 202-275-
7840, Telex 89-2742.

SUPPLEMENTARY INFORMATION:
The order is printed in full below.

At a session of the Interstate Com-
merce Commission, Railroad Service

Board, held in Washington, D.C,, on
the 31st day of March 1978.

An acute shortage of covered hopper
cars and boxcars for transporting ship-
ments of grain, grain products, soy-
beans and soybean meal exists on the
St. Louis-San Francisco Rallway Co.
(SLSF). That line participates in cer-
tain rates in-Southern Ports Foreign
Freight Cornmittee Freight Tariff
1016-P, ICC No. 237, Item 7420 series,
subject to a minimum weight of 2,000
tons per shipment, and requiring the
assembly and use of between twenty-
four (24) and forty (40) cars, depen«
dent upon the capacity and kind of
cars furnished. Because of severe
shortages of freight cars on its line the
SLSF is unable to furnish all of the
cars required to transport shipments
of this magnitude without excessive
delay to a portion of the cars.

It is the opinion of the Commission
that an emergency exists requiring im-
mediate action to promote car service
in the interest of the public and the
commerce of the people. Accordingly,
the Commission find$ that notice and
public procedure are impracticable
and contrary to the public interest,
and that good cause exlists for making
this order effective upon less than
thirty days’ notice.

It is ordered, That:

§1033.1314 Service Order No. 1314,

(a) St. Louis-San Francisco Railway
Co. authorized to transport shipments
of soybean meal of less than 2,000
tons—Application. (1) The provisions
of this order shall apply to intrastate,
interstate, and foreign commerce.

(2) This order shall apply to all
freight cars listed in the Official Rall-
way Equipment Register, I.C.C.~
R.ER. No. 408, issued by W. J. Trezise,
or successive issues thereof, as having
mechanical designation “XM", “XMI",
or “LO”,

(3) This order shall apply to any
multiple-car shipment of not more
than forty (40) cars, transporting 2,000
or more tons of soybean meal originat-
ing at stations on the St. Louis-San
Francisco Railway Co. (SLSF) and des-
tined to a Guif port required by the
provisions of Southern Ports Forelgn
Freight Committee Frelght Tariff
1016-P, 1CC No. 2317, Item 7420 series,
supplements thereto or re-issue there-

_of, to be tendered to the SLSF as a

single shipment, at one time, on one
bill of lading.

(4) The provisions of Service Orders
Nos. 1234 and 1280, revisions thereof
or amendments thereto, shall remain
fully in effect.

(5) The provisions of Service Order
No. 1312 shall not apply to partial
shipments transported under author-
ity of this order.

(6) A1l tariff provisions not specm-

" cally modified by this order shall

remain in effect.
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(b) Partial shipments to be forward-
ed. When the SLSF is unable to fur-
nish all of the cars of any of the kinds
listed in paragraph (a) (2) of this sec-
tion to enable completion of a multi-
ple-car shipment as described in para-
graph (a) (3) of this section on one bill
of lading on one day, the SLSF may
accept instructions from shipper and
immediately forward the completed
portion of the shipment.

(c) Completion of remaining por-
tion. The remaining portion of any
partial shipment tendered to and for-
warded by the SLSF by authority of
paragraph (b) of this section must be
completed by the shipper before
tender of any other shipments of the
same commodities or requiring the use

of the same kind of car is accepted by .

the SLSF. The term “tendered” as
used in this section ineans completion
of loading by the shipper and receipt
of instructions authorizing the imme-
diate forwarding of the partial ship-
ment.

(d) Minimum weights. The minimum
weights applicable to each car in a
multiple-car shipment and the mini-
mum quantity required to be trans-
ported in a multiple-car shipment pro-
vided in the applicable tariffs shall
remain fully in effect.

(e) Billing to be endorsed. The bills
of lading and the waybills covering
each car of a partial multiple-car ship-
ment authorized by this order to be
forwarded shall bear the following en-
dorsement:

“Multiple-car shipment of (——) cars. Par-
tial shipment of (—) cars forwarded au-
thority ICC Service Order No. 1314. (—)
additional cars to follow.”

(f) Effective date. This order shall
become effective at 12:01 a.m., April 1,
1978.

(g) Expiration date. This order shall
.expire at 11:59 p.m., April 30, 1978,
unless otherwise modified, changed, or
suspended by order of this Commis-
sion.

(48 U.S.C.1(10-17).)

It is further ordered, That a copy of
this order shall be served upon the As-
sociation of American Railroads, Car
Service Division, as agent of the rail-
roads subscribing to the car service
and car hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad Associ-
ation; and that notice of this order be
given to the general public by deposit-
ing a copy in the Office of the Secre-
tary of the Commission at Washing-
ton, D.C,, and by filing it with the Di-

" rector, Office of the Federal Register.

By the Commission, Railroad Ser-
vice Board, members Joel E. Burns,
Robert S. Turkington, and John R.
Michael.

H. G. HoMME, JT.,
Acting Secretary.

'[FR Doc. 18-9039 Filed 4-5-78; 8:45 am]
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[7035-01]

[Revised Service Order No. 1301; Amdt,
No. 11

PART 1033—CAR SERVICE

" Distribution of Grain Cars

" AGENCY: Interstate Commerce Com-

mission.

ACTION: Emergency Order (Amend-
inent No. 1, Revised Service Order No.
301).

SUMMARY: There are serious short-
ages of 40-ft.-narrow-door plain box-
cars and of covered hoppers on the
lines of the Burlington Northern and
of the Chicago and North Western.
Revised Service Order No. 1301 re-
quires return of narrow-door, 40-ft.,
plain boxcars and of covered hoppers
owned by these two railroads. Loading
to stations on the lines of the Car
owners is permitted. Amendment No. 1
extends Revised Service Order No.
1301 for an additional month.

DATES: Effective 11:59 p.m., March
31, 1978, expires 11:59 p.m., April 30,
1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275-
7840, telex 89-2742.

SUPPLEMENTARY INFORMATION:
The amendment is printed in full
below.

At a session of the Interstate Com-
merce Commission, Railroad Service
Board, held in Washington, D.C., on
the 30th day of March 1978.

Upon further consideration of Re-
vised Service Order No. 1301 (43 FR
12326), and good cause appearing
therefor:

It is ordered, That: §1033.1301, Re-
vised Service Order No. 1301 Distribu-
tion of grain cars, is amended by sub-
stituting the following paragraph (e)
for paragraph (e) thereof:

(e) Expiration dale. The provisions
of this order shall expire at 11:59 p.m.,
April 30, 1978, unless otherwise modi-
fied, changed or suspended by order of
this Commission.

Effective date. This amendment
shall become effective at 11:59 p.m.,
March 31, 1978.

(49 U.S.C. 1(10-17).)

It is further ordered, That a copy of
this amendment shall be served upon
the Association of American Rall-
roads, Car Service Dlvision, as agent of
all railroads subscribing to the car ser-
vice and car hire agreement under the
terms of that agreement, and upon the
American Short Line Rallroad Associ-
ation; and that notice of this amend-
ment be given to the general public by
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depositing a copy in the Office of the

" Secretary of the Commission at Wash-

ington, D.C., and by filing it with the
Director, Office of the Federal Regis-
ter.

By the Commission, Railroad Ser-
vice Board members, Joel E. Burns,
Robert S. Turkington and John R. Mi-
chael.

H. G. HoxME, JT.
Actling Secretary.

[FR Doc. 78-9034 Filed 4-5-78; 8:45 am]

[7035-01]
[Service Order No. 1298; Amdt. 11
PART 1033—CAR SERVICE

Substitution of Mainienance of Way
Ballast Cars for Gondola Cars
AGENCY: Interstate Commerce Com-

mission.

ACTION: Emergency Order (Amend-
ment No. 1 to Service Order No. 1298).

SUMMARY: There is a severe short- -

age of gondola cars on the Burlington
Northern for transporting shipments
of pulpwood logs. At the same time be-
cause of adverse weather conditions
there is a surplus of maintenance of
way ballast cars not normally used for
transporting commercial freight. Ser-
vice Order No. 1298 authorizes the
Burlington Northern to substitute
maintenance of way ballast cars for
gondola cars for transporting ship-
ments of pulpwood logs. Amendment
No. 1 extends this order for an addi-
tional month.

DATES: Effective 11:59 p.m., March
31, 1978, expires 11:59 p.m., April 30,
1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275~
71840, telex 89-2742.

SUPPLEMENTARY INFORMATION:
The amendment is printed in full
below.

At a Session of the Interstate Com-
merce Commission, Railroad Service
Board, -held in Washington, D.C., on
the 30th day of March 1978.

Upon further consideration of Ser-
vice Order No. 1298 (43 FR 3709), and
good cause appearing therefor:

It is ordered, That: § 1033.1298, Ser-
vice Order No. 1298, Substitution of
maintenance of way ballast cars for
gondola cars, is amended by substitut-
ing the following paragraph (e) for
paragraph (e) thereof:

(e) Expiration date. The provisions
of this order shall expire at 11:59 p.m.,
April 30, 1978, unless otherwise modi-

-
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fied, changed, or suspended by order
of this Commission.

Effective date. 'This amendment
shall become effective at 11:59 p.m.,
March 31, 1978.

(49 U.S.C. 1 (10-1T))

It is further ordered, That a copy of
this amendment shall be served upon
the Association of American Rail-
roads, Car Service Division, as agent of
all railroads subscribing to the car ser-
vice and car hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad Associ-
ation; and that notice of this amend-
ment be given to the general public by
depositing a copy in the Office of the
Secretary of the Commission at Wash-
ington, D.C., and by filing it with the
Director, Office of the Federal Regis-
ter.

By the Commission, Railroad Ser-
vice Board members, Joel E. Burns,
Robert S. Turkington, and John R.
Michael.

H. G. Homwme, Jr.,
Acting Secretary.

LFR Doc. 78-9035 Filed 4-5-78; 8:45 am]

[7035-01]

[Twelfth Revised Sérvice Order No. 1234;
Amdt. No. 11

PART 1033=-CAR SERVICE

Distribution of Freight Cars

AGENCY: Interstate Commerce Com-
mission.

ACTION: Emergency Order (Amend-
ment No. 1 to Twelfth Revised Semce
Order No. 1234).

SUMMARY: Because of a severe
shortage of freight cars railroads are
unable to furnish cars of the size re-
quired to transport the minimum
quantities of freight specified by the
tariffs without excessive delay to the
intended shipment. Twelith Revised
Service Order No. 1234 authorizes the
railroad to substitute sufficient small-
er cars to transport all of the freight
required to be shipped. Amendment
No. 1 extends this order for six
months.

DATES: Effective 11:59 p.m., March
31, 19178, expires September 30, 1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275-
7840, telex 8§9-2742.

SUPPLEMENTARY INFORMATION:
The amendment is printed in full
below. .

At a Session of the Interstate Com-
merce Commission, Railroad Service

RULES AND REGULATIONS

Board held in Washington, D.C., on
the 28th day of March 1978.

Upon further consideration of
Twelfth Revised Service Order No.
1234 (42 FR 61597) and good cause ap-
pearing therefor:

? It is ordered, That: §1033.1234,

Twelfth Revised Service Order No.

1234, distribution of freight cars, is
amended by suhstituting the following
paragraph (k) for paragraph (k) there-
of:

(k) Expiration date. This order shall
expire at 11:59 p.m., September 30,
1978, unless otherwise modified,
changed, or suspended by order of this
Commission.

Effective dale. Thxs amendment
shall become effective at 11:59 p.m.,
March 31, 1978.

(49 U.S.C. 1 (10-17).)

It is further ordered, That a copy of
this amendment shall be served upon
the Association of . American Rail-
roads, Car Service Division, as agent of
-all railroads subscribing to the car ser-
vice and car hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad Associ-
ation; and that notice of this order
shall be given to the general public by
depositing a copy in the Office of the
Secretary of the Commission at Wash-
ington, D.C., and by filing it with the
%)irector, Office of the Federal Regis-

er.

By the Commission, Railroad Ser-
vice Board, members Joel E. Burns,
Robert S. Turkington, and John R.
Michael. Member John R. Michael not
participating.

) H. G. HommME, Jr.,
Acting Secretary..

EFR Doc. 78-9036 Filed 4-5-78; 8:45 am]

[7035-011

{Service Order No. 1269; Amdt. No. 21
PART 1033—CAR SERVICE

Missouri Pacific Railroad Co. Autho-
rized to Operate Over Tracks of
the Atchison, Topeka and Santa Fe
Railway Co. :

AGENCY: Interstate Commerce Com-
mission.

ACTION: Emergency Order (Amend-
ment No. 2 to Service Order No. 1269).

SUMMARY: The Missouri Pacific’s
line between Winfield, Kans., and Ar-
kansas City, Kans., has been damaged
by flooding and is inoperable. Service
Order No. 1269 authorizes the Missou-
ri Pacific to operate over parallel
tracks of the Atchison,-Topeka and
Santa Fe between those points-in
order to provide continued railroad
service to shippers served by the unda-
maged portions of this line., Amend-

ment No. 2 extends this order for an
additional six months,

DATES: Effective 11:569 pm. March
31, 1978, expires 11:59 p.m., September
30, 1978.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275-
7840, telex B9-2742.

SUPPLEMENTARY INFORMATION:
The Amendment is printed in full
below.

At a session of the Interstate Com-
merce Commission, Rallroad Service
Board, held in Washington, D.C,, on
the 30th day of March 1978.

Upon further consideration of Ser-
vice Order No. 1269 (42 FR 34883 and
54294) and good cause appearing
therefor:

Ft is ordered, That: §1033. 1269, Ser-
vice Order No. 1269, Missourl Paclfic
Railroad Co. authorized to operate
over tracks of the Atchison, Topeka
and Santa Fe Railway Co. is amended
by substituting the following para~
graph (c) for paragraph (c) thereof:

(¢) Expiration date. The provisions
of this order shall expire at 11:59 p.m.,
September 30, 1978, unless otherwise
modified, changed, or suspended by
order of this Commission.

Effective date. This amendment
shall become effective at 11:59 p.m.,
March 31, 1978.

(49 U.8.C. 1(10-171).)

It is further ordered, That a copy of
this amendment shall be served upon
the Association of American Rall.
roads, Car Service Division, as agent of
all railroads subscribing to the car ser-
vice and car hire agreement under the
terms of the agreement, and upon the
American Short Line Ralilroad Associ-
ation; and that notice of this amend-
ment be given to the general public by
depositing a copy in the Office of the
Secretary of the Commission at Wash-
ington, D.C., and by filing it with the
Director, Office of the Federal Regls-
ter.

By the Commission, Railroad Ser-
vice Board, members Joel E. Burns,
Robert S. Turkington and John R. Mi-
chael.

H. G. HoMME, J1.,
Acting Secrelary.
[FR Doc. 78-9037 Filed 4-5-178; 8:45 am)
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[4310-55] _
Title 50—Wildlife and Fisheries

CHAPTER 1—UNITED STATES FISH
AND WILDLIFE SERVICE, DEPART-
_MENT OF THE INTERIOR

PART 26—PUBLIC ENTRY AND USE

Salinas Lagc‘on National Wildlife
Refuge, in California

AGENCY: U.S. Fish and Wildlife Ser-
vice, Sacramento Area Office.

ACTION: Special regulations.

SUMMARY: These special regulations
describe the conditions under which
the public can enter and use Salinas
Lagoon National Wildlife Refuge in
California.

EFFECTIVE DATE: May 15, 1978.

FOR FURTHER INFORMATION
CONTACT: -

Refuge Manager, San Francisco Bay
‘National Wildlife Refuge, 3849 Per-
alta Boulevard, Fremont, Calif.
94536, telephone 415-792-0222.

- GENERAL CONDITIONS

Public entry and use on portions of
the Salinas Lagoon. National Wildlife
Refuge shall be in accordance with ap-
plicable State and Federal regulations,

"subject to additional special reguia-
tions and conditions as indicated. Por-
tions of the refuge whicH are open for

RULES AND REGULATIONS

recreation are designated by signs
and/or delineated on a map. Special
conditions applying to the refuge is
listed on the reverse side of the map
available at the headquarters San
Francisco Bay National Wildlife
Refuge, Fremont, or at the office of
California Department of Fish- and
Game, 2201 Garden Road, Monterey,
Calif. 93940. No vehicle travel is per-
mitted except in designated parking
lot. Dogs are not permitted at any
time, with the following exceptions:
Dogs under strict control and actively
employed for hunting are permitted
during open hunting season. Dogs
under strict control by their handlers
may be trained for waterfowl or
upland game. All training must be in
accordance with State Fish and Game
codes and regulations. No training
trials may be conducted within 200
yards of the Salinas River.

§26.34 Special regulations concerning
public access, use and recreation for
individual national wildlife refuges.

(1) This area is open to the public
from one hour prior to sunrise to one
hour after sunset.

(2) Picnicking is allowed on beach
and other designated areas only.

(3) Firearms are not permitted
except during established hunting sea-
sons by licensed hunters while en-
gaged in actual hunting.

(4) No horses will be allowed on any
refuge area.

14477

Nore.—The Fish and Wildlife Service has
determined that this document does not
contain a2 major proposal requiring prepara-
tion of an economic impact statement under
Executive Order 11943 and OMB Circular
A-107.

WioriaM D. SWEENEY.
Area Manager,
U.S. Fish and Wildlife Service.

[FR Doc. 78-9099 Filed 4-5-78; 8:45 am]

[1505-01]

CHAPTER 1I—NATIONAL MARINE
FISHERIES SERVICE, NATIONAL
OCEANIC AND ATMOSPHERIC AD-
MINISTRATION, DEPARTMENT OF
COMMERCE

PART 230—WHALING

Taking of Bowhead Whales by Indi-
ans, Aleuts, or Eskimos for Subsis-
tence Purposes

Correction

In FR Doc. 78-8736 appearing at
page 13883 in the issue for Monday,
April 3, 1978, in the third column of
page 13885, the last sentence of the
last paragraph now reading *“Conse-
quently, these regulations are effec-
tive April 13, 1978” should have read
“Consequently, these regulations are
effective April 3, 1978.”
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proposed rules

This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices Is to
give interested persons an opportunity to participate in the rule making prior o the adoption of the final rules

[3410-02]
'DEPARTMENT OF AGRICULTURE
Agricgllural Marketing Service’
[7 CFR Part 1036]
[Docket No. AO-179-A43]

MILK IN THE EASTERN OHIO-WESTERN
PENNSYLVANIA MARKETING AREA

Recommended Decision and Opportunity To
File Written Exceptions on Proposed Amend-
ments to Tentative Marketing Agreement
and to Order

AGENCY: Agricultural
Service, USDA. -

ACTION: Proposed rule.

SUMMARY: This decision recom-
mends changes in the present order
provisions based on industry proposals
considered at a public hearing held
Qctober 12-14, 1977. The major pro-
posed amendments would change the
method of paying producers and coop-
erative associations, lower the pool
supply plant shipping requirements,
provide handlers more flexibility in
moving milk directly from farms to
manufacturing plants and expand, to a
limited extent, the marketing area.

Marketing

The proposed amendments are neces-_

sary to reflect current marketing con-
ditions and to insure orderly market-
ing in the area.

DATE: Comments are due on or
before April 26, 1978.

ADDRESS: Comments (four copies)
should be filed with the Hearing
Clerk, U.S. Department of Agriculture,
Washington, D.C. 20250.

FOR FURTHER INFORMATION
CONTACT:

Maurice M, Martin, Marketing spe-
cialist, ‘Dairy Division, Agricultural
Marketing Service, U.S. Department
of Agriculture, Washington, D.C.
20250, 202-447-7183.

SUPPLEMENTARY INFORMATION:
Prior documents in this proceeding:
Notice of Hearing, issued September
20, 19717, published September 26, 1977
(42 FR 48886). Notice of extension of
time for filing briefs, issued November
25, 19717, published November 30, 1977
(42 FR 60927).

PRELIMINARY STATEMENT

Notice is hereby given of the filing
with the Hearing Clerk of this recom-
mended decision with respect to pro-
posed amendments to the tentative

marketing agreement and order regu-
lating the handling of milk in the
Eastern Ohio-Western Pennsylvania
marketing area, and the opportunity
to file written exceptions thereto. This
notice is issued pursuant to the provi-
sions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), and the applicable
rules of practice and procedure gov-
erning the formulation of marketing
agreements and -marketing orders (7
CFR Part 900).

Interested parties may file written
exceptions to this decision with the
Hearing Clerk, United States Depart-
ment of Agriculture, Washinton, D.C.
20250, by the 20th day after publica-
tion of this decision in the FEDERAL
REecisTER. The exceptions should be
filed in quadruplicate. All written sub-
missions made pursuant to this notice
will be made available for public in-
spection at the office of the Hearing
Clerk during regular business hours (7
CFR 1.27(b)).

The hearing on the record of which
the proposed amendments, as herein-
after set forth, to the tentative mar-
keting agreement and to the order as
amended, were formulated, was con-
ducted at Cleveland, Ohio, on October

_12-14, 1977, pursuant to notice there-

of.
The material issues on the record of
the hearing relate to: .

1. Expansion of the marketing area.

2. Pooling standards for a supply plant.

3. Diversion of producer milk.

4. Payments to producers and cooperative .
associations. . ’

5. Administrative provisions.

(a) Administrative assessment.

(b) Late-payment charges.

(c) Miscellaneous payment provisions,

FINDINGS AND-CONCLUSIONS

. The following findings and conclu-
sions on the material issues are based
on evidence presented at the hearing
a.ndgthe record thereof:

1. Expansion of the marketing area.
The Eastern Ohio-Western Pennsylva-
nia marketing area should be expand-
ed to include the remaining unregulat-
ed areas of Ashland, Lorain, and
Medina Counties in Ohio.

The addition of this unregulated ter-
ritory to the marketing area was pro-
posed by four proprietary handlers
regulated under Order 36 and one
such handler regulated under the
neighboring Ohio Valley Order No. 33.
However, their proposal to include
also Erie and Huron Counties and cer-

*plant located in Sandusky.

tain townships in Ottawa and Sandus-
ky Counties in Ohio (hereinafter re-
ferred to as the four-county area) is
denied.

The entire area proposed by han-

dlers to be added to the Order 36 mar-

keting area, if adopted, would extend
the boundary of the present Order 36
marketing area westward to include all
the unregulated territory, except for
four townships in Ottawa County and
three townships in Sandusky County
that now separates the northwest
boundary of the Order 36 marketing
area from the Order 33 marketing
area. The proposed new territory in
Erie and Ottawa Counties, and Brown-
helm Township in Lorain County, are
bounded on the north by Lake FErle.
According to the 1970 Census of Popu-
lation the population of the proposed
area was about 236,000, less than 3
percent of the population of the Order
36 marketing area. The principal cities
in the proposed expanded area are
Sandusky, Fremont, and Norwalk. .
Essentialy, the thrust of proponents’
proposal was to bring under Federal
regulation a distributing plant at San-
dusky. Proponents claimed that full
regulation of this plant is necessary to
assure competitive equity with pres.

- ently regulated handlers in over-lap-

ping fluid milk sales areas. They con-
tended that this distributor has a com-
petitive advantage relative to regulat-
ed handilers since the cost of his Class
I milk is not the order Class I price
but instead is approximately the aver-
age of the Order 33 and Order 36 uni-
form prices to producers.

A witness for proponent handlers
testified about his marketing experi-
ence in the proposed area at the time
that he was the manager of another
unregulated fluid milk distrlbuéi}x;ig

s
plant’s fluid operations ceased shortly
after it was purchased in April 1977 by
an Akron, Ohio, handler (one of the
proponents) since the plant’s fluid
milk operations were transferred to
the Akron pool plant facilities. The
witness alleged that in its unregulated
status the plant operation had a raw
milk product cost advantage over regu-
lated handlers in overlapping areas of
distribution. He reasoned that since
this operation was then supplied in
large part from the same dairy farmer
cooperative association that is supply-
ing the present unregulated plant in
Sandusky, the latter plant must be
paying the same prices for milk and
:hus enjoying the same buying advan-

age.
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A representative of the present San-
dusky distributor opposed the pro-
posed area extension only as it applies
to the territory in Erie, Huron,
Ottawa, and Sandusky Counties. The
Sandusky distribufor’s fluid milk sales
are confined to these four. counties
and his competition with regulated
. handlers is only within such area. A
cooperative association, the principal
supplier of the Sandusky distributor,
on behalf of its 18 members, and 2
nonmembers also opposed the area ex-

* . pansion into the four-county area. Op-

ponents took no position with respect
to extending the marketing area into
the Ashland, XLorain, and Medina
County areas.

Witnesses for the opposition con-
tendéd that disorderly marketing con-
ditions do not exist in the four-county
area proposed to be added. Regulated
handlers, the witiess for the Sandus-
ky distributor claimed, have main-
tained their proportion of sales in the
four-county area. An opponents’ wit-
ness cited prior hearings at which the
regulation of the four-county area was

considered. It was his contention that -

the basis of the Department’s denial
of area extension in such proceedings
was equally applicable to the current
progeeding since marketing conditions
have not changed in the intervening
time. y

As indicated, all territory in the re-
maining unregulated areas of Ashland,
Lorain, and Medina Counties should
be included in the marketing area.
There was no opposition to the inclu-
sion of this territory in the marketing
area. A substantial portion of these
three counties is now a part of the de-
fined Order 36 marketing area. This
area is not densely populated, with a
population of about 38 thousand ac-
cording to the 1970 Census of Popula-
tion: Oberlin is the largest populated
center in the area (8,800 in 1970).

All Class I sales made in this unregu-
lated territory are by handlers subject
to classified pricing under an order.
Although Class I sales are being made
in some of this area by Order 33 han-
dlers, the record evidence indicates
that the total unregulated territory in
these three counties is essentially an
integral part.of the sales area of Order
36 handlers. ) ’

It is reasonable in this circumstance
to “block in” the marketing area by in-
cluding the unregulated portions of
Ashland, Lorain, and Medina Counties
since all fluid milk sales in the area
are by regulated handlers. Providing
for such a contiguous marketing area
will remove the necessity of handlers
maintaining separate records of out-
of-area sales for these particular areas.
Such records are necessary in deter-
mining if the plant has met the mini-
mum in-area route disposition require-
ment of the order.

For pricing purposes, the marketing
area is divided into four zones. All.of

PROPOSED RULES

Ashland County that is encompassed
in the present marketing area Is now
included in Zone 1. The conditions
supporting this arrangement are
equally applicable to the additional
area of Ashland County proposed to
be regulated and thus it is appropriate
to include this area in Zone 1. The
areas of Lorain and Medina Counties
proposed to be regulated are adjacent
to those parts of the marketing area
included in Zone 2. Accordingly, it is
reasonable to include these areas in
Zone 2.

The addition of this territory and
the prices applicable thereto will have
no substantial impact upon handlers
presently regulated by an order. There
are currently no handlers located in
this territory that would be brought
under full or partial regulation by
such change. Should a new milk plant
begin operations in this added terrl-
tory, the price relationships herein es-
tablished will be in alignment with
other regulated plants on the market
with which they may compete in the
procurement and sale of fluid milk
and milk products.

On the basis of this record, market-
ing conditions do not warrant the in-
clusion in the marketing area of the
proposed territory in the four Ohio
counties of Erie, Huron, Ottawa, and
Sandusky.

As indicated previously, the purpose
of proponent handlers’ proposal was
to bring under regulation an unregu-
lated distributing plant at Sandusky
whose fluid distribution is confined to
the four-county area. The Sandusky
operation is relatively small. In 1976,
for example,.the plant received 9.7
million pounds of milk from dairy
farmers. This volume represented less
than 0.3 percent of the total volume of
producer milk pooled in 1976 under
the order.

None of the four counties is heavily
populated. In 1970, the total popula-
tion of the four-county area was
198,000, with Sandusky (33,000), in
Erie County, being the only city of
any appreciable size. Because of its
proximity to Lake Erie, the Sandusky
area is a resort- area. This results in
some increase in demand during the
summer tourist season of June, July,
and August. Nevertheless, it Is reason-
able to conclude that this four-county
area does not represent & major sales
area for regulated handlers,

At the time of the hearing, fluid
milk was distributed in the four-
county area by five Eastern Ohio-
‘Western Pennsylvania regulated han-
dlers, five Ohio Valley regulated han-
dlers, one Southern Michigan regulat-
ed handler and by the Sandusky unre-
gulated handler. However, there is
little indication from the record of the
extent of distribution or the sales pat-
tern in the area by handlers who are
regulated by the respective orders.
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The number of regulated handlers dis-
tributing in the four-county area,
alone, Is not indicative that they have
the majority of sales in the area. .

Testimony and exhibits introduced
at the hearing indicate that the San-
dusky milk dealer receives his supply
of milk from about 20 dairy farmers.
Of these, 18 belong to a cooperative
association that delivers milk only to
this dealer. The dealer also relies o
some extent on producer milk pooled
under the order to supplement his
fluid needs in August and September
to meet the additional demands of
school openings. The spokesman for
the Sandusky milk dealer testified
that the prices paid for these supple-
mental supplies are the applicable
Order 36 Class I prices plus any pre-
vailing over-order charges.

A witness for the cooperative associ-
ation testified that his members re-
cefve a blended price from the Sandus-
ky dealer that Is based on an average
of the applicable Order 33 and Order
36 uniform producer prices plus any
prevailing over-order payments. The
Sandusky plant has a relatively high
Class I utilization of milk. If fully reg-
ulated under the Eastern Ohio-West-
ern Pennsylvania order, the applicable
Class I price at the Sandusky plant
would be the Zone 3 Class X price less
a 9-cent location adjustment. For the
years 1975 and 1976, the prices report-
ed to be pald to dairy farmers at the
Sandusky plant averaged 21 cenfs and
57 cents, respectively, Iess fhan the
order's Zone 3 Class I prices, adjusted
for location of the Sandusky plant.

It cannot be concluded from the
record evidence, however, that this
lower cost for Class I milk at the San-
dusky plant has had any substantial
adverse effect on regulated handlers
competing for Class I sales in the four-
county area. There is no indication,
for example, that regulated handlers
are experiencing disorderliness in the
resale market, such as in terms of the
unregulated distributor expanding his
sales at the expense of regulated han-
dlers, or selling milk to consumers at
significantly lower retail prices. The
record evidence deces not show that
the unregulated distributor does, in
fact, have competitive advantage in
the procurement and sale of milk in
the four-county area to a degree that
warrants his full regulation.

The fact that one of the proponent
handlers has recently purchased the
entire operations of an unregulated
plant in Sandusky and in turn, trans-
ferred such plant’s fuild milk oper-
ations to its regulated plant at Akron,
Ohlo, is not a compelling consider-
ation in declding the marketing area
issue. The witness for proponents
claimed that if the remaining unregu-
lated Sandusky plant does not become
fully regulated by virtue of their area
expansion proposal, the Akron han-
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dler may be forced to resume fluid
milk operations at its Sandusky plant

solely for the purpose of meeting the

competition of the other Sandusky un-
regulated plant. The likelihood of this
happening, of course, is speculative.
Presumably, the Akron regulated han-
dler was fully aware of the competitive
situation existing in the four-county
-area at the time that he purchased
and changed the operations of the
Sandusky unregulated plant.

In view of the foregoing consider-
ations, there appears to be no compel-
ling evidence of market disorder of a
magnitude requiring the regulation of
the proposed territory. The proposal
to extend the marketing area to in-
clude the four-county area, theriore, is
denied.

2. Pooling standards for a supply
plant. The minimum, percentage of
total ‘receipts of approved milk from
dairy farmers that a supply plant
must move, either by transfer or diver-
sion, to pool distributing plants to
qualify as a pool plant should be re-
duced to 40 percent for the months of
September, October, and November
and 30 percent for all other months..

Under the present terms of the
order, a supply plant qualifies for
pooling if at least 50 percent of its re-
ceipts of milk from dairy farmers is
moved to pool distributing plants
during each of the months of Septem-
ber, October, and November and 40
percent in all other months. A supply
plant that is a pool plant in each
month of September through Febru-
ary is accorded automatic pooling
status in the subsequent months of
March through August unless nonpool
plant status is requested.

The change in shipping percentages
for a supply plant that is adopted in
this decision was proposed by the prin-
cipal cooperative in the market. Pro-
ponent cooperative operates two of
the seven pool supply plants that cur-
rently serve the market. Two of the
other supply plants are operated by
another cooperative association, and
three are operated by proprietary han-
dlers. .

Proponent cooperative association
indicated that its proposal to reduce a
pool supply plant’s shipping require-
ment was prompted by problems the
cooperative encountered during the
1976-77 and the 1977-78 qualifying pe-
riods in making the required ship-
ments to pool distributing plants. The
witness for the proponent cooperative
testified that in order to maintain pool
status for both of the cooperative’s
supply plants it was forced to make
unnecessary and uneconomic move-
ments of milk. He indicated that prior
to 1976 the present shipping require-
ments appeared to be’ appropriate
under marketing conditions existing at
that time.

Bagsically, proponent testified that
its present pooling problem stems
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from two recent developments that
have occurred in the market which
were not prevalent when the present
shipping requirements for pooling
supply plantss were established,
namely, (1) changes in the relation-
ship of producer milk supplies to Class
I sales, and (2) changes in the daily
demand for supply plant milk as a
result of adjustments in distributing
plant operations. Proponent contend-
ed that shipping requirements for
pooling a supply planf “should not be
so high that milk regularly associated
with the market can remain in the
pool only if uneconomical movements
of milk are made for the purpose of
qualifying the supply plants.” .

It is essential that the order contain
minimum shipping requirements that
reflect the fluid milk needs of the
market. In this connection, the mini-
mum shipping requirements should
assure that a supply plant associated
with the market will make milk avail-
able to distributing plants at the times
and in the quantities needed. However,
a supply plant regularly serving the
market should not be forced to make
uneconomic shipments of -milk to
qualify such plant when ‘the milk is
not needed.

Total producer milk pooled in the
Eastern Ohio-Western Pennsylvania
market increased from 3,331 million
pounds in 1975 to 3,494 million pounds
in 1976, an increase of five percent.
Beginning in November 1975, total
producer milk on the market increased
each month over the same month of
the previous year through August
1977, the latest month for which data
were available at the time of the hear-
ing. Indications are that this trend in
producer receipts will continue.

Conversely, total Class I disposition
by pool plants in the market has de-
clined. In 1976, such disposition was
one percent below 1975. For the first
eight months of 1977, total Class I dis-

position at pool plants was 1.9 percent ~

below the same 1976 period. Also, for
the September-February - 1976-77
period total Class I disposition was 1.9
percent below the September-Febru-
ary 1975-76 period. These are the six
months in which a supply plant has to
qualify in order to continue in auto-
matic pool status for the following six
months.

Distributing plants in this market
generally tailor their receipts to their
Class I disposition. With a lower level
of Class I disposition distributing
plants have needed a lesser volume of
milk from supply plants. Since distrib-
uting plants in the market now usual-
ly operate only four or five days per
week, with heavy bottling on just cer-
tain days, the volume of supply plant
milk needed daily varies widely during
the week. The proponent’s spokesman
indicated that on a peak bottling day
during the week practically all its

supply plant milk is needed at distrib-
uting plants to fulfill their require-
ments. However, on other days of the
week, especially on weekends and holf-
days, very little, if any, supply plant
milk is needed at distributing plants.
Supply plants, therefore, generally,
must handle larger reserve supplies
during the week then would be the
case if the demand by distributors
were more constant.

* These .developments coupled with
the increasing quantity of producer
milk on the market are significant fac.
tors that have adversely affected the
ability of some pool supply plants to
meet the present shipping reéquire-
ments. These are factors that have
had an adverse effect on the ability of
the proponent cooperative to continue
to pool its two supply plants without
making unnecessary,and uneconomical
movements of milk to the market.

“Shipping requirements for a supply
plant must be changed as conditions in
the market change. Under the present
conditions existing in this market, it
would not be in the interest of orderly
marketing to continue the present
pooling standards for supply plants
since they do not accommodate the
continued pool status for some supply
plants and producers who have been
and continue to be regular suppliers of
the fluid milk needs of pool distribut-
ing plants.

In view of current supply-demand
conditions and in recognition of the
additional reserve milk supplies that
some supply plants must handle in
supplying the current fluid needs of
distributing plants in this market, a
reduction of 10 percentage points
(from 50 to 40 percent for the months
of September-November and from 40
to 30 percent for all other months) ap-
pears reasonable and approriate. This
lower shipping standard should be
adequate to assure that milk assoclat-
ed with supply plants will continue to
be available to distributing plants
when needed. Additionally, it should
reduce t0 a2 minimum uneconomic
movements of milk which otherwlse
might be made solely to maintain pool
status for a supply plant.

Two proprietary handlers who oper-
ate distributing plants in the Pitts.
burgh segment of the marketing area
testified in opposition to the proposal
on the basis that it would provide the
proponent cooperative with greater
control over the market’s producer
milk supplies with consequences ad.
verse to their interests. Essentially,
the proprietary handlers’ concern cen-
tered on the potential adverse effect
that reducing shipping requirements
for a supply plant would have on the
proponent cooperative’s over-order
pricing policy. Opponents contended
that since under the proposal less milk
would have to be moved to distribut-
ing plants to qualify a supply plant for
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pooling, this would encourage the pro-
ponent cooperative to charge higher
over-order prices for milk. This, they
asserted, would have the utlimate
effect of reducing a proprietary han-
dler’s ability to maintain a milk supply
from nonmember producers because
the cooperative would be in a position
to pay a higher price to its producer
members.
Although they did not testify at the
- hearing on the supply plant pooling
proposal, a trade association of han-
dlers located in Western Pennsylvania
" and an individual handler, in their
post-hearing briefs, essentially reiter-
ated opponents’ position.

The record does not provide any
foundation for the claim that a reduc-
tion in shipping requirements would
result in higher over-order charges by
cooperatives and procurement prob-
lems for proprietary handlers. As indi-
cated, producer receipts have in-
creased and Class I demand has de-
clined. Under these circumstances, the
limited reduction in shipping stan-
dards adopted herein is not likely to
provide cooperatives with any signifi-
cantly greater flexibility than now in
the sale of their milk. If the shipping
requirements were lowered substan-
tially, cooperatives could possibly ex-
ercise somewhat greater bargaining
power than presently. This is not to
say, however, that any additional over-
order prices obtainable would neces-
sarily be excessive relative to the ser-
vices being provided by cooperatives.
In any case, the change in pooling

.

standards is relatively limited and °

should not have any major impact on
the procurement situation for propri-
etary handlers.
A cooperative association that did
not testify at the hearing, in its post-
- hearing brief, opposed the proposal on
the basis that its effect would be to fa-
cilitate the pooling of additional milk
on the market with the consequences
of reducing producer returns. Similar

. to other opponents, it also claimed

that liberalizing the pool supply plant
provisions would enhance proponent
cooperative’s ability to attract addi-
tional members.

As indicated, the change in pooling
standards adopted herein is relatively
limited in terms of the current mar-
keting situation. The opportunity to
pool additional milk supplies because
of the change thus should be minimal.

3. Diversion of producer milk—The
provisions relating to the diversion of

-milk from pool plants to nonpool
plants should be revised as follows:

(a) The limits on the quantities of
milk that may be diverted to nonpool
plants during certain months should
be based either on a percentage of
total producer deliveries to pool plants
or on the number of days’ production
of an individual producer that is actu-

» ally delivered to a pool plant.
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(b) Eliminate August as a month in
which the limit on diversions to non-
pool plants applies.

The order now limits a producer's
production that may be diverted from
pool plants to nonpool plants during
the months of August through March
to not more than his production that
is physically received at pool plants.
Determining diversion limitations on
this basis should be continued but
with the alternative of basing them on
a. percentage of total producer re-
ceipts, as adopted herein.

The adopted alternative diversion
limitations should apply to both a co-
operative association and a propri-
etary handler. In this connection, milk
diverted by a cooperative from pool
plants to nonpool plants during each
of the months of September-March
would be limited to a quantity not ex-
ceeding 40 percent of the total produc-
er milk that the cooperative causes to
be delivered to all pool plants during
the month. Similarly, a proprietary
operator of a pool plant would be per-
mitted to divert to nonpool plants up
to 40 percent of the total producer
milk physically received at his plant.
However, this should be exclusive of
milk received from producers. whose
milk a cooperative is diverting on a
percentage basis.

The modification of the existing di-
version provisions was proposed by a
cooperative association with member-
producers on the market. The purpose
of the proposal, as indicated by propo-
nent, is to permit a diverting handler a
choice in achieving economies in di-
verting reserve milk supplies to non-
pool plants. The proponent contends
that its proposal “would provide for
increased efficiency and {improved
economies in the marketing of milk by
eliminating unnecessary handling,
pumping and hauling of milk.” Propo-
nent testified that basing diversion
limitations only on the number of de-
livery days of each producer has
caused the cooperative to move more
milk to pool plants than is needed
sorely to maintan producer status for
some of its members. It was pointed
out that this causes the cooperative
association to incur additional hauling
costs in disposing of reserve milk sup-
plies during the months in which di-
version limitations apply. In propo-
nent’s view, the proposal would not en-
courage the pooling of greater quanti-
ties of producer milk under the order
than what is permitted now. There
was no opposition to the proposal ex-
pressed either at the hearing or in
post-hearing briefs.

Diversion provisions are intended to
facilitate the orderly and efficient dis-
position of milk not needed at pool
plants for fluid purposes. When milk
is not needed at pool plants, such as
on weekends, holidays and during peri-
ods of seasonally high production, the
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direct movement of milk from a pro-
ducer’s farm to_a nonpool plant for
manufacturing avoids the unnec
expense of handling incurred if the
milk must be moved first to the pool
plant where normally received and
then transferred to the nonpool plant.
In this connection, it is usually more
practicable and efficient to divert any
necessary amounts from those farms
that are nearest to a nonpool plant to
which milk may be diverted.

Under the present diversion provi-
sions, which limit the amount of an in-
dividual producer’s milk that may be
diverted during the diversion limita-
tion months, handlers cannot always
divert milk of producers in the most
efficient manner. This is because on
some days distant milk must be deliv-
ered to a pool plant in order to qualify
for pooling, while at the same time
nearby milk is diverted to a more dis-
tant manufacturing plant. Allowing
proprietary handlers and cooperatives
the option of basing diversion limita-
tions on a percentage basis of total
producer receipts will permit handlers
to select the most economical and
flexible basis for determining their al-
lowable diversions during the month.

In terms of the total market, the
percentage diversion limit herein
adopted will not increase the amount
of milk which may be diverted during
the months in which diversion limita-
tions apply. In fact, a greater quantity
of milk can be diverted under the pre-
sent method (which is herein retained)
of basing diversion limitations on indi-
vidual producer’s milk deliveries.

The spokesman for one of the coo-
peratives in the market testified that
the association was not opposed to the
proposed change if the order provides
a reasonable safeguard assuring that
an individual producer’s milk diverted
on a percentage basis is actualy associ-
ated with the market as evidenced by
deliveries to pool plants. In this con-
nection, the proponent cooperative, in
its post-hearing brief, recommended
that a producer be required to mazake
one delivery to a pool plant during
each month except August, as a condi-
tion for qualifying any of his milk in
the same month for diversion. In its
brief, another cooperative association
with member-producers on the market
suggested that for the milk of a pro-
ducer to be eligible for diversion on a
percentage diversion limitation basis
“that the milk be received at a pool
plant on at least one day during the
{irst month of pooling and also that it
be received at a pool plant on one day
during the first month of the limited
diversion period (September) on an
annual basis thereafter.”

Only that milk from dairy farmers
genuinely associated with the market,
as evidenced by their deliveries to pool
plants, should be eligible for diversion
to nonpool plants when producer milk
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is diverted on a percentage basis.. A re-
quirement of substantial deliveries of
milk of an individual producer in es-
tablishing his association with the
market, however, would be 2 deterrent
to the efficient handling of that milk
in excess of a handler’s immediate
fluid milk needs. Accordingly, the
order should require that milk of a
dairy farmer by physicaly received at

a pool plant before any of his milk is -

eligible to be diverted as. producer
milk. Additionally, the order should
provide that a producer be required to
deliver to pool plants at least once in
each month of September-November
to qualify his deliveries for diversion
during such months. Under current
marketing conditions, these require-
ments are sufficient to establish a pro-
ducer’s continuing association with
the market and still permit the neces-
sary flexibility in diverting milk not
needed for fluid use.

As already indicated, the months
during which. a handler may divert
producer milk without limit to non-
pool plants should be extended from
the period April-July to include
- August. This change was proposed by
the cooperative association which. rec-
ommended the alternative percentage
basis method in computing diversion
limitations. Proponent cooperative tes-
tified August is now a month of com-
paratively Iow Class I utilization be-
cause producer deliveries are relatively
high in relation to Class I sales. Thus,
the cooperative maintained that the
same unlimited diversion privileges
should be extended to this month as
now apply for other months of season-
ally low Class I utilization. There was
no opposition to this proposal.

For the years 1975, 1976 and 1977,
the Class I utilization of producer milk
in August was 62 percent, 56 percent
and 57 percent, respecfively. These
percentages for August are only slight-
1y higher than for the seasonally high
milk production months of April-July
when diversions are presently not
limited. In fact, Class I utilization in
August 1975 and 1976 was lower than
in April 1975 and 1976 (an unlimited
diversion month). Consequently, there
are substantial quantities of reserve

milk on the market in August that |

must be moved to manufaturing
plants. In such circumstance, continu-
ance of diversion limitations for
August could adversely affect the eco-
nomic handling of milk in excess of
fluid requirements. Accordingly, the
order should be amended to provide
for unlimited diversion of producer
milk during the months of April
through August. )

4. Payments to producers. The order

should provide that handlers pay all

order obligations for milk to the
market administrator who, in turn,
- would distribute such money,-in terms
of the uniform price, to producers, co-
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operative associations and handlers
wha elect to pay their nonmember
producers. .

Under the present payment plan,
producers and cooperative associations _
are paid by the handlers receiving
their milk. It is necessary under this
arrangement, however, that part of
the money due producers from han-
dlers with higher than market-average
Class I utilization be used in paying
producers supplying other handlers
with less than market-average Class I
utilization. This exchange of money
between handlers is accomplished
through a “producer-settlement. fund”
operated by the market administrator.
Handlers with higher than market-
average Class I utilization pay any
excess of the value of their producer
milk over its value at the uniform
price into this fund.. Other handlers
receive from the fund payments that
are included in the uniform price they
pay to their producers.

Three cooperative associations rep-
resenting a substantial number of pro-
ducers supplying the fluid milk
market proposed that the market ad-
ministrator collect from handlers all
order payments due praducers. Under
the cooperatives” proposal, each han-
dier would make partial payments to
the market administrator by the third
day prior to the end of the month for
milk received during the first 15 days
of the month. The payment rate
would. be the Class IIT price for the
preceding month. The remainder of
the handler’s obligation for milk re-
ceived during the month would be
paid to the markef administrator by
the 16th day of the following month. -

The cooperatives’ proposal provides
for the same payment- dates to produc-
ers and cooperatives as now estab-
lished under the order. Following the
receipt of the partial payments by
handlers, the market administrator
would pay producers such monies by
the last day of the month. The market
administrator would make final pay-
ments to producers by the 18th day
after the end of the month. In those
cases where a cooperative is collecting
the payments for milk of its members,
the proposal would require partial and
final payments by the market adminis-
trator one day prior to the date pay-
ments are due individual producers.

This. payment schedule under the
cooperatives’ proposal is based on fhe

- filing of handler reports of receipts

and utilization by the 8th day of the
month and the announcement of the
uniform price by the 13th day.

Under the cooperatives’ proposal,
recognition would be given to. the
desire of handlers to pay producers
(basically nonmembers) supplying
them with milk. As proposed, any han-
dler not delinquent with respect to
any of his reporting or payment obli-
gations who wished to pay his own

praducers would pay his full obliga-
tion to the market administrator.
Upon receipt. of the proper payment,
the market. administrator then would
transfer funds to the handler so that
he cauld pay his producers.
Proponents urged the adoption of
their proposed payment arrangement
on the basis that this would provide
handlers with a stronger incentive for
making prompt payment of t{heir
order obligations, Proponents pointed
out that payments by handlers to a
considerable extent have not been on
time and in some cases, they allege,
handlers have paid thetr nonmenhber
producers before payinsg cooperatives.
Proponents also contend that late
payments by certain t. tadlers result in
an inequitable situatir for those han«
dlers making timely payments, This,
they state, is because the dellnquent
payers are using money due producers
to overcome cash flow problems while
the prompt payers who may have simf.
Jar problems must horrow money or
use their own capital. A witness for
one of {he proponent cooperatives
pointed out that the cooperative’s ex«
perience in doing business under the
neighboring Ohio Valley order, which
has a similar payment arrangement,
has been substantially better from a
standpoint of timely handler pay-
ments of arder obligalions than its ex-
perience under Order 36. It is the post-
tion of proponents, therefore, that
producers on the Order 36 market will
be paid o a more timely basis {f all
their monies are channeled through
the market administrator in lieu of
the present payment system whereby
handlers pay producers directly.
Opponents of the arrangement
whereby producer payments waould be
routed through the market adminis-
trator cited the alleged adverse impact
that would be placed on their cash
flow by having to make full payment
for their order obligations two days
earlier. Other objections were that the
proposed payment arrangements (1)
waould use the market administrator as
a collection agent, & task which they
claimed proponent cooperatives
should be doing; (2) might not be au.
thorized by the Act; (3) would add to
the costs of administering the order,
which they claimed could result in
higher administrative assessments
upon handlers; (4} would Interfere
with normal handler-producer rela-
tionships; and (5) would impose an ad-

‘ditional administrative burden upon

handlers with doubtful benefits acerus
ing to producers.

The record evidence indicates that
the incidence of late payments by pool
handlers fo cooperative associations is
a serious problem in this market. Data
submitted into evidence by the market
administrator’s office demonstrated
the severity of the problem. For exam:
ple, during the 19-month period of ,
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January 1976 through July 1977, the
number of total payments made by
pool handlers to cooperative associ-
ations was 2,110. For this period, only
1,151 payments or 55 percent were re-
ceived by cooperatives by the 21st of
the month, the fifth day after such
payments should have been mailed.
Under the present order, pool han-
“dlers’ monthly final obligations to co-
operatives are due by the 16th day
(postmarked, if mailed) of the follow-
ing month. On a monthly basis, the
percentage of payments received by
_cooperatives by the 21st ranged from
46 percent to 61 percent.

"In terms of money owed to coopera-
tives, the payment delinquency experi-
enced for this period was little better.
For the same 19-month period of Jan-
uary 1976 through July 1977, the total
amounts due cooperatives from pool
handlers for milk sales amounted to
231.4 million dollars of which 83.6 niil-
lion dollars, or about 36 percent, were
not received by the co- operatives until
six or more days after the date when
such payments are due under the
order.

If the order is to serve its intended
purpose of promoting orderly market-
ing, it is essential that handlers pay
producers and cooperative associations
on a timely basis. Under the custom-
ary arrangements of. producers being
paid twice a month, handlers have the
use of producer milk for considerable
periods of time before any payments
for such milk are due. Producers
should not be expected to wait beyond
the scheduled times for their milk
payments. Delayed payments not only
foster uncertainty and discontent
among producers but also place them
in a difficult position with respect to
meeting their own financial obliga-
tions on a timely basis."

From the standpoint of handlers,
also, it is necessary that all order obli-
gations be paid on time. Otherwise,
handlers who are in compliance would
be at a competitive disadvantage with
delinquent handlers who are using
monies due producers as a free source
of funds for operating purposes.

For these reasons, the order should
be structured, as proposed, to encour-
age prompt payments by handlers.
There are several aspects of the pay-
meént method adopted herein that will
prodive producers with greater assur-
ance that they will be paid for their
milk deliveries on a timely basis.

Under a plan whereby all payments
by handlers are made to the market
administrator who in turn pays pro-
ducers, the fact of payment to produc-
ers is a matter of the market adminis-
trator’s immediate knowledge. When
handlers pay producers directly, a fail-
ure to make full payment to producers
by the dates specified in the order usu-
ally does not become known to the
market administrator at the time of
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noncompliance. Some time may elapse
before normal audit procedures reveal
any payment irregularities.

Also, the payment plan adopted
herein, similar to payment plans in
effect in several other orders, tends to
be self-policing. Payment would not be
made by the market administrator to
producers delivering milk to a handler
who fails to pay his obligation to the
market administrator. Thus, such pro-
ducers would be immediately aware of
when the handler receiving their milk
fails to pay his pool obligation. Pres-
ently, a handler may pay his produc-
ers the blend price and at the same
time fail to pay an amount due the
producer-settlement fund. In the ab-
sence of any knowledge of the han-
dler’s financial difficulties, the produe-
er presumably would continue to ship
milk to the handler. Only when the
handler’s financial problems become
so great as to result in nonpayment to
his producers would the producers re-
alize the possible need for seeking a
different outlet for their milk. Under
the adopted payment procedure, the
producers would be aware of the han-
dler's financial difficulty in the first
month of nonpayment. They then
would be able to consider on a more
timely basis the possible need for
making other arrangements for the
sale of their milk before their Jossasa
result of nonpayment seriously jeopar-
dizes their financial status.

In addition, the adopted payment
procedure should reduce current pres-
sures on cooperative assoclations to
grant credit to handlers who may be
delinquent in payment for milk re-
ceived from member producers. The
tendency for extension of credit by
cooperatives should be minimized
when handlers are required to make
payments for producer milk directly to
the market administrator rather than
to the cooperative.

Recognition should be given under
this payment arrangement to the
desire of handlers to pay the produc-
ers supplying them with milk. Such
payments should be permitted with re-
spect to those producers for whom a
cooperative is not collecting payments.
For all practical purposes, this gener-
ally would include only those produc-
ers who are not members of a cooper-
ative association.

As provided herein, the handler
would be required to pay his full obli-
gation for milk to the market adminis-
trator in the same manner as other
handlers who are not paying produc-
ers directly. This would be so in the
case of both the partial and {inal pay-
ments. Upon receipt of the proper pay-
ment, the market administrator then
would transfer sufficient money to the
handler so that he could pay his pro-
ducers.

A handler who expressed the desire
to continue his close relationship with
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his producers and pay them himself
contended that there was no need to
transfer first to the markef adminis-
trator the money that he pays his pro-
ducers.

A basic purpose of changing to the
payment method adopted herein isthe
encouragement of timely payments by
handlers. To effectively implement
this concept, it is desirable that the
handlers purchasing milk from non-
members as ,well as those obtaining
milk from a cooperative pay their
order obligations to the market admin-
istrator by the dates prescribed
herein. Through this means, the
market administrator will be immedi-
ately aware in the case of all handlers
of a handler’s inability to meet his
order obligation.

Any handler who the market admin-
istrator determines is delinquent with
respect to any payment obligation
under the order should not be eligible
to receive money from the market ad-
ministrator for payment to producers.
Any transfer of money by the market
administrator to a handler in this cir-
cumstance would remove much of the
incentive for a handler to consistently
comply with the order’s payment re-
quirements. So that there might be a
reasonable demonstration of compli-
ance with the order, a delinquent han-
dler should not be eligible to pay his
producers until he has met the pre-
scribed payment obligations for three
consecutive months.

In addition’to the payment require-
ment, proponent cooperatives pro-
posed that a handler who is also delin-
quent in meeting the reporting re-
quirements under the order be ineligi-
ble to receive money from the market
administrator for payment to produc-
ers. Although it is essential that han-
dlers comply with all reporting re-
quirements of the order, it was not es-
tablished that the adoption of this ad-
ditional requirement is a necessary
condition to assure that payments to
producers are made when due by =&
handler who elects to pay his produc-
ers directly. Any problems of reporting
compliance should be dealt with
through some other means.

Handlers at the hearing and in post
hearing briefs opposed the proposed -
three-month requirement. They point-
ed out that late payments to produc-
ers do occur occasionally because of
human error. It was their contention
that the three-month requirement
classified such human errors the same
as a deliberate late payment or non-
payment by a handler and penalizes
the handler to the same degree in
either case.

It is quite possible that a late pay-
ment to producers by a handler may
occur unintentionally. There is no
practical way from an enforcement
standpoint, however, to distinguish be-
tween intentional and unintentional
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late payments. Even if there were such
a way, the three-month .requirement
appears to be reasonazble under the
marketing circumstances indicated on
the record. As stated earlier, the pur-
pose of the adopted producer payment
method is to provide producers with
greater assurance that they will be
paid for their miik deliveries on z
timely basis. It must be recognized
that under this new payment method,
permitting 2 handler to«pay his non-
member producers is to a certain
extent no change from the present
payment method used in the market.
If the order is to allow handlers the
option of paying nonmembers, it is
necessary that there he some incentive
to pay their producers on a timely
basis. In the absence of this incentive,
such as losing their eligibility to pay
producers for a three-month period,
handlers may tend to become lax in
their payment procedure.

Under the adopted payment proce-
dure, it is imperative that the pay-
ments received by the-market adminis-
trator from handlers represent sound
money. This is necessary, of course,
under the present payment arrange-
ment. However, because the new pro-
cedure will result in. substantially
greater amounts of money being trans-
ferred in and out of the producer-set-
tlement fund, receipt of a bad check of
a substantial sum could render such
fund insolvent.

With the payment schedule adopted
herein, the market administrator will
need to make payments to coopera-
tives and certain handlers the day
after the payments are due to him
from all handlers. Such payments will
have to be made with the belief that
the checks received from handlers and
deposited in the producer-settlement
fund are, in fact, good. Time will not
permit the clearance of such checks
through the banks prior to the with-
drawal of money from the producer-
settlement fund. The need for the
market administrator to receive only
sound money is thus obvious.

The attached order does not pre-
scribe the specific means by which
handlers shall make payment to the
market administrator. The need for
such specificity should be based on
actual experience in the market. As
long as handlers make full payment by
the prescribed payment dates and
their checks are good, there is no
problem. However, if the market ad-
ministrator, because of prior experi-
ence or for other reasons, does not
have reasonable assurance that pay-
ments tendered would represent sound
money, it is necessary that he have
the administrative discretion to pre-
scribe the means of acceptable pay-
ment. .

Under the terms of the order, the
market administrator has the author-
ity to make rules and regulations to ef-

PROPOSED" RULES

fectuate the terms and provisions of
the order. Should there be an urgent
need for greater specificity with re-
spect to the procedures for making
payments, this may be accommodated
through the promulgation of appropri-
ate adminstrative rules with the ap-
proval of the Director of the -Dairy Di-
vision and in consultation with the
Tocal industry.

A schedule of payment and report-

ing dates as suggested by the propo-
nents should-apply under the adopted
payment plan. Essentially, the pay-
ment dates are unchanged from the
dates now specified in the order. How-
ever, the dates for'reporting receipts
from producers and from a coopera-
tive association(s) have beenr advanced
to implement the payment plan. As
provided herein, handlers would con-
tinue to be required to make partial
payment for milk received during the
first 15 days of the month from pro-
ducers and for milk received from a co-
operative association in. its capacity as
a bulk tank handler. Handlers would
be required to report such receipts to
the market administrator by the 22nd
day of the month. Payment for such
milk by the handlers would have to be
received by the market administrator
on the 3rd day prior to the end of the

. month. On the Iast day of the month,
the market administrator would dis-
tribute these payments to producers
who do not receive their payments
through a cooperative association or
from a proprietary handler who has
requested the option of paying his
.own producers. In the case of produc-
ers receiving their payments from a
cooperative or a proprietary handler,
-the market administrator would make
payments to such parties & day earlier
so that payments to the individual
producers could be made at the same
time as for other producers.

The rate of the partial payment
would be the Class III price for the
preceding month. This. rate is now
used under the order in making partial
payments to producers and producers
supported its continued use.

Final accounting for milk from pro-
ducers and cooperative bulk tank han-
dlers would be completed in the fol-
lowing month. Handlers would be re-
quired to.submit to the market admin-
istrator a report of the monthly re-
ceipts from individual producers and a
report of all receipts and utilization. by
the 8th day after the end of the
month. The uniform price would be
announced by the 13th day. Final pay-
ment to the market administrator by
handlers at the classified use value for
all milk received during the month
would ‘have to be received by the
market administrator by the 16th day
after the end of the month. Payments
due producers would be distributed by
the market administrator on the 18th
day to individual producers who do

nat receive their payments through a
cooperative association or a proprl-
etary handler. Cooperative assocl-
ations collecting for members and pro-
prietary handlers who elect to pay
their own producers woald be pald by
the market administrator by the 17th
day after the end of the month so that
they could pay their producers on the
18th also.

A group of handlers located princi-
pally in the Pittsburgh metropolitan
area, through their trade assoclation,
proposed that the final payment date
to producers be pushed back from the
18th to the 25th of the month. The
spokesman for the group stated that
normally they are unable to collect
payments from their .customers until
the 25th to 30th day after the end of
the month in which the packaged milk
is sold. Consequently, he said, han-
dlers should not be forced to pay pro-
ducers for milk before they receijve
payment from their customers.

Producers should not be required to
wait until the 25th day after the end
of the month for final settlement for
their milk. As it is, producers must
wait for such payments until the 18th
day after the end of the month be-
cause of the fime required to complete
all of the reporting, pricing and pay-
ment procedures. Handlers will have
had the milk for a considerable perfod
of time and any further delay in the
settlement for such-milk i{s unreason-
able. The cost of any short term loans
fhat a handler may need to meet order
obligations ,must be considered as a
necessary business expense to he
borne by the handler. Accordingly, the
proposal should not be adopted.

Much of the testimony in opposttion
to the proposed payment plan focused
on the effect it would have on han-
dlers in maintaining a cash flow to
meet their total payment obligations
to the market administrator. Qppo-
nents reasoned that handlers’ operats
ing costs would be increased under the
plan because they would need to
borrow money, because in some cases.
they would not have abtained com-
plete payments from their customers
by the time total obligations for pro-
ducer milk are due the market admin.
istrator.

It is possible that some handlers
cauld incur additional costs in main.
taining an adequate cash. flow to meet
the changed payment requirements
under the proposed plan. This would
not. be due to any increase in thelr
order obligations bhut rather to a
change in the time when they must
have sufficient money available to pay
for milk for which they had already
become obligated by virtue of having
received it. Although handlers know at
the time of receipt that they are obli-
gated for the milk, handlers customar-
ily do not. pay for the milk any sooner
than required by the order. For rea-
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- sons already noted, there is a consider-
able lag between the receipt of the
milk and the date by which final pay-
ment for milk is required. Handlers

- have tended to adjust their cash flow

to this lag even though they knew
from the time of receipt that they
were obligated for the milk. It is recog-
nized that with a shortening of this
time lag some handlers may have to
adjust their cash flow. The fact that it
may result in additional costs cannot
be an overriding consideration in de-
ciding this issue when one takes into
account the considerable time lag that
would still exist between the receipt of
milk and the final payment for it.

Opponents suggested that in lieu of
the proposed payment plan more en-
forcement actions should be instituted
to assure that producers are paid on
time. This, however, is a cumbersome
administrative route and the practica-
bleness of such action is questionable
in the case of handlers who are only
several -days late. Nevertheless, even
with the adopted order changes persis-
tent late payers would continue to be
subject to legal enforcement action as
authorized under the Act, and such ac-
tions would continue to be instituted
as circumstances warrant. .

As noted earlier, the attached order
does not prescribe the means by which
a handler must make payment to the
market administrator. Unless some
specificity in this regard is found nec-
essary later, handlers should be given
the flexibility of using whatever pay-
ment means they wish. The only re-
quirement would be that a handler’s
payments must be received by the
market administrator by the pre-
scribed dates. Such dates would be the
3rd day prior to the end of the month
for the partial payment and the 16th
day after the end of the month for the
final payment. Payments not received
by these dates would be considered
late and subject to the charge on over-
due accounts. Under this arrangement
each handler, of course, will have to
determine what means of payment
will result in timely payments for him.

Recognition should be given to the
occasional conflicts between scheduled
payment dates and weekends. It is de-
sirable that producers be paid as soon
as possible. For this reason, the pay-
ment schedule adopted herein pur-
posely leaves little time between the
dates when handlers must make pay-
ments to the market administrator
and -when payments must then be
made to producers by the market ad-
ministrator and handlers. However,
should a payment date fall on a Satur-
day, Sunday or national holiday, when
offices normally are not open for busi-
ness, the “tight” payment schedule
could not be adhered to in all cases.
Accordingly, if the date by which pay-
ments must be received by the market
administrator, or made by him to pro-
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ducers, cooperatives or handlers falls
on such a day, payments should not be
due until the next day on which the
market administrator’s office is open
for public business. Further, the order
should provide that when the partial
or final payments are so delayed, the
corresponding payments by the
market administrator to handlers, coo-
peratives and producers, as well as the
subsequent payment by handlers to
producers, may be delayed by the
same number of days.

This schedule of reporting and pay-
ment dates will result in producers re-
ceiving their final payment for milk as

- soon as possible after the end of the

month. The partial and final payment
dates remain unchanged from those
presently specified in the order. 1t is
noted that under the schedule adopted
herein there could be occasions when
there is a relatively short period be-
tween the time when the market ad-
ministrator receives and processes a
handler’s report and notifies the han-
dler of his obligations to the producer-
settlement fund and the date by which
the handler must pay the market ad-
ministrator. It is contemplated that
the market administrator may need to
notify handlers immediately by tele-
phone of handlers’ order obligations,
with written confirmation to be sup-
plied later. Similarly; the adopted
schedule contemplates that payments
by the market administrator to propri-
etary handlers who are paying produc-
ers and to cooperatives collecting pay-
ments for members will be available by
the next day for payments to individ-
ual producers. To assure this, it may
be necessary for the market adminis-
trator to arrange for an interbank
transfer of funds so that producer
payments can be made on a timely
basis.

In making their partial and {inal
payments to the market administra-
tor, handlers would be permitted to
subtract deductions authorized by pro-
ducers. Such deductions for each pro-
ducer in the case of partial payments
should not exceed the value (at the
Class III price) of the milk received
from the producer during the 15-day
period. With respect to deductions
made from {inal producer payments,
the total deductions for the month
shall not exceed the value of milk re-
ceived from the producer during the
month.

A producer’s authorization for a
handler to deduct monies for payment
to an assignee does not relieve the
handler of his obligation to make full
payment for milk received from pro-
ducers by the date prescribed in the
order. Thus, it is expected that the
amounts deducted by handlers will be
paid to assignees by the time handler
payments are due the market adminis-
trator. This Is necessary to insure that
all handlers are paying the minimum
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class prices for their producer milk by
the dates required in the order.

Payments for milk from cooperative
association plants and cooperative
bulk tank handlers. As an integral part
of their overall payment plan, propo-
nent cooperatives proposed that pool
plant operators receiving bulk fluid
milk products from a cooperative’s
pool plant or milk from a cooperative
bulk tank handler who opefates a pool
plant be required to pay for such milk
in the same manner as it proposed for
milk received directly from producers.
This proposal should be adopted.

The order now requires that a pool
plant operator shall make payment to _
a cooperative association on or before
the 15th day following the end of the
month at the class use value for fluid
milk products received either by trans-
fer or diversion from a pool plant op-
erated by a cooperative. This payment
arrangement also applies fo any milk
received by a pool plant operator from
a cooperative bulk tank operator if
such cooperative association operates
a pool plant.

Some of the milk marketed by pro-
ponent cooperatives is moved to dis-
tributing plants directly irom the
farm. However, to a large extent, milk
is moved to such plants, either on a
regular basis or a supplemental basis,
from the proponent cooperatives’
supply plants either by transfer or di-
version. Irrespective of the supply ar-
rangements used, the producers in-
volved are supplying milk for the fluid
market and should be assured of re-
ceiving payment for their milk. Such
assurance is essential to the orderly
marketing of milk. Moverover,-such a
payment requirement is consistent
with the Act, which provides that no
cooperative association may sell milk
to any handler at less than the pre-
scribed order class prices.

Accordingly, handlers receiving bulk
fluid milk products from the pool
plant of a cooperative or milk from a
cooperative bulk tank handler that op-
erates a pool plant should be required
to make partial and final payments fo
the market administrator by the same
dates as specified for handlers receiv-
ing milk directly from producers. The
partial payment, which would apply to
receipts during the first 15 days of the
month, should be at the Class ITI price
for the preceding month and adjusted
by the butterfat differential for the
preceding month. The final payment
should be based on the classified use
value of all bulk milk products re-
célved during the month from such co-
operative. Upon receipt of the money,
the market administrator would then
pay any of such funds due the cooper-
ative.

In this regard, the Class I price to be
used in computing a handler’s obliga-
tion for plant milk from a cooperative
should be the higher of the Class I
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prices applicable at the plants of the
handler and the cooperative. Thus, in
those cases where Class I milk is trans-
ferred from a cooperative’s plant to a
distributing plant in a higher-priced
zone, the distributing plant operator
would be obligated for such milk at
the Class I price applicable at his
plant. This price, is most cases, would
reflect the value of the milk at the
cooperative's plant plus.the cost of
transporting it to the distributing
plant. This is the same price that
would apply to Class I milk received at
the distributing plant directly from
producers or a cooperative acting as a
bulk tank handler and thus provides
uniformity of pricing among handlers.

Although it is unlikely in this
market under present conditions,
Class I milk may be transferred from a
cooperative’s pool plant to a pool dis-
tributing plant in a lower-priced zone.
In this case, the distributing plant op-
erator should be required to pay the
cooperative (through the market ad-
ministrator) for such milk at the Class
I price applicable at the cooperative’s
plant. Payment at this price level is
necessary if the payment provisions
are to be consistent with the Act.

The Act states that a cooperative
that is reblending the proceeds from
the sale of its members’ milk may not
sell milk to any handler at less than
the class prices applicable to the coop-
erative on such milk. Under the order,
the cooperative would have to account
to the pool for the Class I milk trans-
ferred from its plant to a lower-priced
zone at the Class I price applicable at
its plant. Since the cooperative could
not sell the Class I milk at less than
this price, this is the price that the
buying handler must be required to
pay. It is recognized that under this
arrangement such a sale would be un-
economic to the buying handler and
under most circumstances would not
take place. .

5. Administrative provisions—(a)
Administrative Assessment. The order
should be revised to provide that each
handler operating a pool plant shall
pay the administrative assessment on
milk received at his plant from a coop-
erative association in its capacity as a
handler on-farm bulk tank milk and
by transfer or diversion in bulk from a
pool plant operated by a cooperative
association. A cooperative association
should pay the administrative assess-
ment only.on its receipts of producer
milk that are not moved to another
handler’s plant. Presently, a cooperat-
ive pays an administrative assessment
on all of its receipts of producer milk.

Cooperatives proposed this change
in conjunction with their proposed
payment plan whereby all handlers re-
ceiving milk from producers and coop-
erative associations would pay their
total classified use value for such milk
to the market administrator who, in

k\ .

.
PREEN
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turn, would pay producers and cooper-
ative associations. Proponents claimed
that this change would facllitate the
administration of their proposed pay-
ment plan. Proponents’ witness stated
that the proposed change would. elimi-
nate the need for a cooperative associ-
ation to bill handlers thp cost of the
administrative assessment that is paid
by the cooperative on plant milk and
farm bulk tank milk that the cooper-
ative moves to pool plants.

Several proprietary handlers object-
ed to the proposed change. They
stated it would impose an additional
expense on proprietary handlers and
would relieve cooperatives of their
share of the expense of the order ad-
ministration. It was further argued
that the Act.does not authorize a co-

_operative association to be excluded

from being responsible for the admin-
istrative assessment on any such milk

‘for which it is the handler.

The Act provides that the cost of ad-
ministering an order shall be borne by
handlers and that the Secretary shall
establish each handler’s pro rata share
of this cost. To implement this, the
order should provide that the adminis-
trative cost be apportioned among
those handlers primarily engaged in
the processing of milk. This is becausé
much of the time and money expend-
ed in administering the order is for
the verification of receipts and utiliza-
tion of such handlers.

Under the present order, proprietary
handlers pay an administrative assess-
ment on milk received directly from
producers and from a cooperative asso-
ciation not operating a pool plant that
is acting as a bulk tank handler. For
milk that such handlers receive from a
cooperative’s pool plant or from a
plant-operating cooperative acting in
its capacity as a bulk tank handler,
the administrative assessment is now
paid by the cooperative, It is reason-

. able in these latter cases, however,

that the handlers processing the milk,
rather than the cooperative, be the
handler obligated under the order for
the administrative assessment. The
cooperative’s role as a “handler” is
merely that of moving the milk from
farms to the processing plants, wheth-
er it be directly or through the cooper-
ative’s plant. Defining the cooperative
as a “handler” under the order in
these circumstances facilitates the ad-
ministration of the order in terms of
the initial accountability for the milk.
However,” the verification activities
under the order are related basically
to those operations where the milk is
actually processed.

Applying -the administrative assess-
ment in the revised manner also would
be in keeping with the intent of the
Act that prices be uniform among han-

dlers. It is a general practice for coo-,

peratives to pass on.to handlers the
administrative assessments associated

with the milk which they sell to han«
dlers. Nevertheless, competitive pres-
sures could develop that might encour-
age a cooperative to sell milk only at
the class price with no recovery of the
related administrative assessment. In
this case, the handler purchasing such
milk could be acquiring his milk at a
lesser price than his competitors,
thereby resulting in nonuniformity of
prices. This situation also could be dis-
ruptive to the normal supply arrange-
ments in the market in that there
would be an incentive for handlers to
seek out the cheaper milk supplies.

(b) Late-payment charges. A late
payment charge should continue to
apply on all overdu¢ handler obliga-
tions to the market administrator.
However, such charge should be ap-
plied beginning the first day following
the date that a payment is due rather
than the third day after the due date.
Proponents of the proposed payment

‘plan supported this change.

The order now applies & charge of 1
percent per month on a handler’s obli-
gations to the market administrator
that are overdue. Presently, the late
payment charge begins on the third
day after the due date of such obliga-
tion and is applied again on the same
day of each succeding month until
such obligation is fully paid. A han.
dler’s obligations to which late pay-
ment charges apply include those due
the producer-settlement fund, the ad-
ministrative expense fund, and the
marketing service fund, all of which
are maintained by the market admin.
istrator.

The payment schedule under the
plan adopted herein provides for & se-
quence of dates that must be met by a
handler which will enable the market
administrator to make payments to
producers, cooperatives and certain
handlers on schedule, To this end, the
plan provides that a handler’s pay-
ment must be received by the market
administrator on the date prescribed.
Failure on the part of a handler to
meet such payment dates would force
the market administrator to withhold
funds from producers and/or a cooper-
ative until such handler submits pay-
ment for his order obligations.

The late payment charge and the
date that the charges applies are de-
signed to provide handlers an incen-
tive to make their payments to the

-market administrator on time.

Because of the extent of the late
payment problem that has persisted in
the market and to conform with the
overall objective of the payment plan
adopted herein, it 15 necessary that
the late payment charge apply on the
first day that such payment is over-
due. Delaying .the application of the
charge, which is the case under the
present order, would only serve to
reduce the effectiveness of the late
payment charge and the purpose of
the adopted payment plan.

“
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The application of the late payment
charge on the day following the date
when payment is due may require
some adjustment in the billing proce-
dures of the market administrator to
handlers. In this connection, the
market administrator may need to ad-
vance the time when a handler is
billed his monthly final obligations so
that the handler in turn will have suf-
ficient time to make payment by the
prescribed due date. This adjustment,
however, can be accomplished within
the framework of the existing order
and thus requires no amendatory
action.

(c) Miscellaneous payment proce-
dure. The order should specify that
when a past due obligation for milk
purchases is paid by the handler to
the market administrator, the market
administrator shall complete such
payments {first to those producers
and/or cooperatives who have the
oldest outstanding payments due
them. This payment procedue was in-
cluded in proponent cooperatives’ pro-
posed payment plan.

The record establishes that there
have been instances where late-paying
.handlers who have received part of
their milk supplies from a cooperative
association have paid their other sup-

pliers (principally nonmember produc--

ers) before paying the cooperative.
There also have been instances where
2 handler has discontinued purchasing
-milk from "a cooperative without
paying his past due obligations to such
cooperative. In such case, the handler
switched to a new source of supply and
paid for the milk from this source
without paying his past due obliga-
tions to the former supplier.

The order does not require a handler
1o purchase milk from any particular
producers or group of producers. How-
" ever, it does require total payment of
order obligations on any milk received
at a handler’s pool plant from a pro-
ducer or group of producers in accor-
dance with terms specified in the pro-
ducer payment provisions. In this con-
nection, the order should specify the
procedure that the market administra-
tor shall follow in disbursing past due
obligations collected from a handler to
the producers and/or cooperatives in-
_volved.

- RurLInGs oN PROPOSED FINDINGS AND
CONCLUSIONS

Briefs and proposed findings and
conclusions were filed on behalf of cer-
tain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were consid-
ered-in making the findings and con-
clusions set forth above. To the extent
that the suggested findings and con-
clusions filed by interested parties are
inconsistent with the findings and con-
clusions set forth herein, the requests
to make such findings or reach such
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conclusions are denied for the reasons
previously stated in this decision.

In their brief, opponents of expand-
ing the marketing area to include a
portion or all of the Ohio counties of
Erie, Huron, Ottawa and Sandusky re-
newed their objection to the admissfon
into evidence of an exhibit identified
at the hearing as Exhibit 12, The Ad-
ministrative Law Judge's ruling on
this matter has been reviewed in terms
of the arguments presented. This
ruling, for the reasons stated by the
Administrative Law Judge on the
record, is hereby affirmed.

Counsel for a trade assoclation of
handlers located in Western Pennsyl-
vania made a motion at the hearing
that the payment plan proposal (Pro-
posal No. 1 as set forth in the hearing
notice; 42 FR 48886) not be consldered.
An attorney for the operator of a reg-
ulated distributing plant supported
the motion. In support of the motion,
it was indicated that the Act does not
provide for such a payment plan and
such a plan is not necessary to effect
prompt payments to producers and/or
cooperative associations. Additionally,
it was indicated that proper enforce-
ment action against handlers who are
paying late is all that is necessary to
effectuate the payment provisions of
the present order. The Administrative
Law Judge denied the motion. This
matter was reiterated in their post-
hearing briefs.

Requiring handlers to channel all
payments for milk purchases from
producers and cooperative associations
through the market administrator
may be adopted pursuant to the au-
thority set forth in section 608c(7)}(D)
of the Act. This subsection specifies
that an order may contain varlous
terms that are incidental to, and not
inconsistent with, the terms explicitly
authorized by the Act if the Incidental
terms are found necessary to effectu-
ate the other provisions of the order.
The payment plan adopted herein is
considered essential to the effectu-
ation of the payment provisions of the
order.

It is true, as argued at the hearing
and in post-hearing briefs, that the
Act does contain provisions in section
608c(14) pertaining to certain penal-
ties applicable to handlers not comply-
ing with the terms and provisions of
the order. In short, these provisions
specif{y that a handler shall be fined a
monetary amount upon being convict-
ed of violating a provision of an order.
However, these provisions do not pre-
clude the use of the payment plan
adopted herein under section
608c(TXD).

GENERAL FINDINGS

The {indings and determinations
hereinafter set forth are supplemen-
tary and in addition to the findings
and determinations previously made in
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connection with the issuance of the
aforesaid order and of the previously
issued amendments thereto; and all of
sald previous findings and determina-
tions are hereby ratified and affirmed,
except insofar as such findings and de-
terminations may be in conflict with
the findings and determinations set
forth herein.

(a) The tentative marketing agree-
ment and the order, as hereby pro-
posed to be amended, and all of the
terms and conditions thereof, will tend
to effectuate the declared policy of
the Act;

(b) The parity prices of milk as de-
termined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and
demand for milk in the marketing
area, and the minimum prices speci-
{ied in the tentative marketing agree-
ment and the order, as hereby pro-
posed to be amended, are such prices
as will reflect the aforesaid factors,
insure a sufficlent quantity of pure
and wholesome milk, and be in the
public interest;

(c) The tentative marketing agree-
ment and the order, as hereby pro-
posed to be amended, will regulate the
handling of milk in the same manner
as, and will be applicable only to per-
sons in the respective classes of indus-
trial and commercial activity specified
in, a marketing agreement upon which
& hearing has been held;

(d) All milk and milk products han-
dled by handlers, as defined in the
tentative marketing agreement and
the order as hereby proposed fo be
amended, are in the current interstate
commerce or directly burden, obstruct,
or affect interstate commerce in milk
or its products; and

(e) It is hereby found that the neces-
sary expense of the market adminis-
trator for the maintenance and func-
tloning of such agency will require the
payment by each handler, as his pro
rata share of such expense, 3 cents per
hundred weight or such lesser amount
as the Secretary may prescribe, with
respect to milk specified in § 1036.85 of
the aforesaid tentative marketing
agreement and the order as proposed
to be amended. M

RECOMMENDED MARKETING AGREEMENT
AND ORDER AMENDING TEE ORDER

The recommended marketing agree-
ment is not included in this decision
because the regulatory provisions
thereof would be the same as those
contained in the order, as hereby pro-
posed to be amended. The following
order amending the order, as amend-
ed, regulating the handling of milk in
the Eastern Ohio-Western Pennsylva-
nia marketing area is recommended as
the detafled and appropriate means by
which the foregoing conclusions may
be carried out:
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1. In §1036.2, paragraphs (a)(1) and
(b)(1) are revised to read as follows: .

§1036.2 Eastern Ohio-Western Pennsylva-
nia marketing area.

* * * t 3 »t
(a) “Zone 1” includes:
(1) In Ohio:

(i) The following counties in their
entirety:

Ashland, Ashtabula, Carroll, Geauga, Harri-
son, Holmes, Monroe, Portage, Tus-
cdrawas, and Wayne.

(ii) In Guernsey County: the town-
ships of Londonderry, Millwood and
Oxford.

(ifi) In Stark County: Sugar Creek
Township.

(iv) In Trumbull County: the town-
ships of Bazetta, Bloomfield, Bristol,
Champion, Farmington, Fowiler,
Greene, Gustavus, Hartford, John-
ston, Kinsman, Mecca, Mesopotamia,
Southington, and Vernon.

* * = - *

(b) “Zone 2” includes:

(1) In Ohio:

(1) The followmg counties in thelr
entirety:

Belmont, Columbiana, Jefferson, Lorain,
Mahoning, Medina, and Summit.

(ii) Stark County (except Sugar
Creek Township).

(iii) In Trumbull County: the town- *

ships of Braceville, Brookfield, How-
land, Hubbard, Liberty, ILordstown,
Newton, Wa.rren, ‘Weathersfield, and
Vienna,

~ * * * *

2. In §1036.7, paragraph (b) is re-

" vised to read as follows:

§ 1036.7 Pool plant.

» L3 - * *

(b) A supply plant from which not
less than 40 percent during the
months of September, October and
November and not less than 30 per-
cent in all other months, of the total

" quantity of milk approved by a duly
constituted health authority for fluid
consumption that is physically re-
ceived at such plant from dairy farm-
ers (including milk diverted from the
plant as producer milk pursuant to
§1036.13 but excluding milk received
as diverted milk) and handlers defined
in § 1036.9(c) is transferred or diverted
to and physically received in the form
of fluid milk products, except filled
milk, at pool plants qualified under
paragraph (a) of this section or dis-
posed of as route disposition in the
marketing area.

b d * - - *
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3. Section 1036.13 is revised to read
as follows:

§1036.13 Producer milk.

-“Producer milk” means the skim
milk and butterfat contained In milk
of a producer which is:

(a) With respect to a handler de-
fined in § 1036.9(a):

(1) Received at fhe handler’s pool
plant directly from the producer, ex-
cluding receipts of milk diverted from
another pool plant;

(2) Received at the handler’s pool
plant from & handler defined in
§ 1036.9(c) that does not operate a pool
plant;

(3) Diverted pursuanf to paragraphs
(e), (f) and (g) of this section for the
handler’s account from his pool plant
to a nonpool plant that is not a pro-
ducer-handler plant; or .

(4) Diverted for the handler’s ac-
count from his pool plant to another
pool plant, subject to the conditions
:;et forth in paragraph (h) of this sec-

on;

< (b) With respect to a handler de-
fined in § 1036.9(b), diverted pursuant
to paragraphs (e), (f) and (g) of this
section for the handler’s account from
a pool plant of another handier to a
nonpool plant that is not a producer-
handler plant;

(¢c) With respect to & handler defined
in §1036.9(c) that does not operate a
pool plant, received by -the handler
from the producer’s farm in excess of
the producer’s milk that is received by
a pool plant operator pursuant to
paragraph (a)(2) of this section; and

(d) With respect to a handler de-
fined in § 1036.9(c) that also operates a
pool plant, received by the handler

- from the producer’s farm.

(e) During April through August and
subject to the conditions of paragraph
(g) of this section, the operator of a
pool plant or a cooperative association
may divert the milk of a producer
without limit.

(f) - During September through
March and subject to the conditions of
paragraph (g) of this section:

(1) The operator of a pool plant that
is not a cooperative association may
divert any producer milk that is not
under the control of a cooperative as-
sociation that diverts milk during the
month pursuant to paregraph (£)(2) of
this section in accordance with one of
the following alternatives:

(i) The milk of an individual produc-
er may be diverted for not more days
of production of his producer miik
than is physically received at pool
plants; or- -

(ii) The plant operator may divert
an aggregate quantity of milk of pro-
ducers not exceeding 40 percent of the
producer milk physically received at
such pool plant during the month that
is eligible to be diverted by the plant
operator.

(2) A cooperative association may
divert the milk of a producer during
the month in accordance with one of
the following alternatives:

(i) The milk of an individual produc-
er may be diverted for not more days
of production of his producer milk
than is physically received at pool
plants; or

‘(ii) The cooperative association may
divert an aggregate quantity of milk
not exceeding 40 percent of the pro-
ducer milk that the cooperative assocl-
ation causes to be delivered during the
month to pool plants.

(g) The following conditions shall
apply with respect to milk diverted
pursuant to paragraphs (a)(3) and (b)
of this section:

(1) Milk of a producer shall not be
eligible for diversion unless the milk
of such producer was physically re-
ceived at least once as producer milk
at a pool plant and the dairy farmer
has continuously retained producer
status under the order since that time;

(2) During each month of September-
through November af least one day's
production of milk of a producer must
be received at a pool plant for the milk
of such producer to be e¢ligible for di-
version that month pursuant to para-
graphs (£)(1)(iD) and (2)(i1) of this sec-
tion;

(3) Such milk shall be deemed fo
have been received by the diverting
Thandler at the location of the nonpool
plant to which diverted;

(4) To the extent that it would
result in nonpool plant status for the
pool plant from which diverted, milk
diverted for the account of a coopera-
tive association from the pool plant of
another handler shall not be deemed
to have been received at such pool
pldant and shall not be producer milk;

(5) If milk is diverted in excess of
the limit by a handler who elects to
divert on the basis of days of produc-
tion, only that milk of the individual
producer which was recelved at a pool
plant or which was diverted to a non«
pool plant for not more days of pro-
duction than is physically received at
a pool plant shall be considered as pro-
ducer milk;

(6) If milk is diverted In excess of
the percentage limit by a handler who
elects to divert on an aggrepate basis,
eligibility as producer millc shall be
forfeited on a quantity of milk equal
to such excess;

(7) In cases of excess diversions, the
diverting handler shall specify the
dairy farmers’ deliveries that are ineli-
gible as producer milk, If the handler
fails to do so, producer milk status
shall be forfeited with respect to 4ll
milk diverted to nonpool plants by
such handler; and

(8) Milk diverted to another order
plant shall be producer milk only if a
Class II or Class IXI classification is
designated for such milk pursuant to
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the provisions of the other order
issued pursuant to the Act and such
milk is not subject to the pricing and
pooling provisions of such order.

(h) Milk diverted from a pool plant
to another pool plant shall be deemed
to have been received by the diverting
handler at the location of the pool
plant to which diverted.

4. Section 1036.31 is revised to read
as follows:

§1036.31 Payroll reports.

(a) On,or before the 18th day after
the end of each month, each handler
who elects pursuant to § 1036.73(d) to
pay producers shall report to the
market administrator the following in-
formation with respect to the han-
dler’s partial and final payments for
producer milk received during such
month:

(1) The identity of the handler and
the producer and the month to which
the payment applies; .

(2) The total pounds and, with re-
spect to final payments, the average
butterfat content of the milk for
- which payment is being made;

(3) The minimum rate of payment
required by the order and the rate of
payment used if such rate is other
than the applicable minimum rate;

(4) The amount and nature of any
deductions from the amount otherwise
due the producer;

(5) The net amount of payment to
the producer; and

(6) The dates such payments were
made.

(b) On or before the 20th day after
the end of the month, each handler
operating a partially regulated distrib-
uting plant who elects to make pay-
ments pursuant to §1036.76(a) shall
report to the market administrator
with respect to milk received from
each dairy farmer who would have
been a producer if the plant had heen
fully regulated the following informa-
tion for such month:

(1) The name of each dairy farmer;

(2) The total pounds of milk received
from each dairy farmer;

'(3) The average butterfat content of
such milk;

(4) The amount and nature of. any
deductions, as authorized by the dairy
farmer, from the payment for such
milk; and

(5) The rate of payment per hun-
dredweight and the net amount paid
each dairy farmer.

5. Section 1036. 32 is revised to read
as follows:

. §1036.32 Other reports.

(a) On or before the 22nd day of
each month each handler described in
8 1036.9(a), except a cooperative associ-
ation which operates a pool plant or a
handler who elects to pay producers
pursuant to §1036.73(d), shall report
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to the market administrator the fol-
lowing information with respect to its
receipts of milk during the first 15
days of the month:

(1) The identity of each producer
from whom milk was received;

(2) The total pounds of producer
milk received from such producer;

(3) The amount and nature of any
deductions, as authorized by the pro-
ducer, to be made from the partial
payment for such milk;

(4) The total pounds of milk received
fro;n a handler described in § 1036.9(c);
an

(5) The pounds of skim milk and
butterfat in bulk fluid milk products
received from a pool plant operated by
a cooperative association.

(b) On or before the 22nd day of
each month each handler defined in
§ 1036.9 (a), (b) and (c¢) except a han-
dler who is required to file reports
pursuant to paragraph (a) of this sec-
tion shall report to the market admin-
istrator the following information
with respect to its receipts of milk
during the first 15 days of the month:

(1) The total pounds of producer

(2) The total deductions as autho-
rized by the producers to be made
from the partial payment for such

(3) The total pounds of milk received
from a handler described in § 1036.9¢e);
and

(4) The pounds of skim milk and
butterfat in bulk fluld milk products
received from a pool plant operated by
& cooperative association.

(¢) On or hefore the 8th day after
the end of each month, each handler
described in § 1036.9(a), except a coop-
erative association which operates a
pool plant or a handler who elects to
pay produces pursuant to § 1036.37(d),
shall report to the market administra-
tor the following information with re-
spect to its receipts of milk during
such month:

(1) The identity of each producer
from whom milk was received;

(2) The total pounds of producer
milk received from such producer and
its average butterfat content;

(3) The amount and nature of any
deductions, as authorized by the pro-
ducer, to be made from the f{inal pay-
ment for such milk;

(4) The total pounds of skim milk

d butterfat received from a handler

escribed in § 1036.9(c); and

(5) The pounds of skim milk and
butterfat in bulk fluid milk products
received from a pool plant operated by
a cooperative association.

(d) On or before the second day
prior to the reporting dates specified
in paragraphs (a) and (c) of this sec-
tion, each cooperative association that
operates a pool plant from which bulk
fluid milk products were transferred
or diverted to pool plants of other
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handlers within the time periods de-
scribed in paragraphs (2) and (¢) of
this section shall report to each such
pool plant operator and the market
administrator the name and location
of the transferor-plant and the total
pounds and butterfat content of the
bulk fluid milk products transferred or
diverted from the plant.

(e) In addition to the reports re-
quired pursuant to paragraphs (a)
through (d) of this section and
§5$1036.30 and 1036.31, each handler
shall report such other information as
the market administrator deems neces-
sary to verify or establish such han-
dler’s obligation under the order.

(f) Each producer-handler shall
report to the market administrator at
such time and in such manner as the
market administrator may prescribe.

(g) Each handler who operates an
other order plant shall report total re-
ceipts and utilization or disposition of
skim milk ahd butterfat at the plant
at such time and in such manner as
the market administrator may require
and shall allow verification of such re-
ports by the market administrator.

(6) In §1036.70, paragraph (a) is re-
vised to read as follows:

§1036.70 Producer-seftlement fund.

(a) The market administrator shall
establish and maintain a separate fund
known as the “Producer-settlement
fund”, into which he shall deposit the
payments made by handlers pursuant
to §51036.71, 1036.76, 1036.77 and
1036.78 and from which he shall make
all payments pursuant to §§1036.73
and 1036.717.

7. Section 1036.71 text and heading
are revised to read as follows:

§1036.71 Payments to the market admin-
istrator.

(a) Subject to paragraph (d) of this
section, each handler shall pay to the
market administrator on or before the
third day prior to the end of each
month an amount determined by mul-
tiplying the handler’s receipts of pro-
ducer milk during the first 15 days of
such month by the Class III price for
the preceding month, less:

(1) Proper deductions authorized by
producers from whom the handler re-
ceived milk, except that the amount
deducted for each producer shall not
exceed the value (at the Class II1
price) of the milk received from the
pr%ducer during the 15-day period;
an

(2) With respect to a cooperative as-
sociation in its capacity as a handler
pursuant to § 1036.9 (2) or (c), any pay-
ments made to the market administra-
tor pursuant to paragraph (cX1) of
this section.

(b) Subject to paragraph (d) of this
section, each handler shall pay to the
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market administrator on or before the
16th day after the end of each month
an amount equal to such handler’s
value of milk for such month deter-
mined pursuant-to § 1036.60(a), as ad-
justed by the butterfat differential
specified in § 1036.74, and pursuant to
§1036.60 (b) through (e), less:

(1) Payments made by the handler
pursuant to paragraph (a) of this sec-
tion for such month;

(2) Proper deductions for the month
that were authorized by producers
from whom the handler received milk,
except that the amount deducted for
each producer shall not exceed the
value of milk received from the pro-
ducer during the month;

(3) The value at the weighted aver-
age price applicable at the location of
the plants from which received plus §
cents with respect to other source milk
for which a value is computed pursu-
ant to § 1036.60(e); and

(4) With respect to a cooperative as-
sociation in its capacity as a handiler
pursuant to § 1036.9 (a) or (c), any pay-
ments made to the market administra-
tor pursuant to paragraph (cX2) of
this section.

(¢) Subject to paragraph (d) of this
section, each handler operating a pool
plant who receives bulk fluid milk
products by transfer or diversion from
a pool plant operated by a cooperative
association, or who receives milk from
a cooperative association in its capac-
ity as a handler pursuant to § 1036.9(c)
that also operates a pool plant, shall
pay the following amount for such
milk to the market administrator, who

-in turn shall pay to the cooperative as-
sociation any net amount due it:

(1) On or before the third day prior
to the end of each month, an amount
determined by multiplying such re-
ceipts during the first 15 days of the
month by the Class III price for the
preceding month, as adjusted by the
butterfat differential specified in
§ 1036.74 for the preceding month; and

(2) On or before the 16th day after
the end of each month, an amount de-
termined- by multiplying the quantity
of such receipts during the month
that was classified in each class pursu-
ant to § 1036.42 by the applicable class
price, as adjusted by the butterfat dif-
ferential specified in § 1036.74, less any
payment made by the handler pursu-
ant to paragraph (c)1) of this section
for such month. For the purpose of
such computation, the applicable
Class I price shall be the higher of the
Class I prices applicable at the trans-
feree-plant and the transferor-plant.

(d) The following conditions shall
apply with respect to the payments

prescribed in paragraphs (a), (b) and.

(c) of this section:

(1) Payments to the market adminis-
trator shall be deemed not to have
been made until such payments have

° been received by the market adminis-

trator; and
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(2) If the date by which payments
must be received by the market ad-
ministrator falls on a Saturday or
Sunday or on any day.that is a nation-
al holiday, payments shall not. be due
until the next day on which the
market administrator’s office is open
for public business.

(e) On or before the 25th day after.

the end of the month, each person
who operated an other order plant
that was regulated during such month
under an order providing for individ-
ual-handler pooling shall pay to the
market administrator an amount com-
puted as follows:

(1) Determine the quantity of recon-
stituted skim milk in filled milk in

-route disposition from such plant in

the marketing area which was allocat~
ed to Class I at such plant. If there is
such disposition from such plant in
marketing areas regulated by two or
more marketwide pool orders, the re-

constituted skim milk allocated to

Class I shall be prorated to each order
according to such route disposition in
each marketing area; and

(2) Compute the value of the recon-
stituted skim milk assigned in para-
graph (e)(1) of this section to route
disposition in this marketing area by
multiplying the quantity of such skim
milk by the difference between the
Class I price under this part that is ap-
plicable at the location of the other
order plant (but not to be less than
the Class III price) and the Class III
price.

8. Section 1036.72 is revoked and the
section designation “1036.72” is re-
served.

9. Section 1036.73 is revised to read
as follows:

§1036.73 Payments to. producers and to
cooperative associations.

(a) Subject to paragraphs (¢)
through (f) of this section, the market
administrator shall pay each producer
on or before the last day of each
month for milk for which payment
pursuant to § 1036.71(a) and (¢)(1) has
been received by the market adminis-
trator. Such payment shall be at a
rate per hundredweight equal to the
Class III price for the preceding
month less the amounts specified in
§1036.71(a).

(b) Subject to paragraphs (c¢)
through (f) of this section, the market
administrator shall pay each producer
on or before the 18th day after the
end of each month for milk for which
payment pursuant to §1036.71(b) and
(¢)(2) has been received by the market
administrator. Such payment shall be
the uniform price computed pursuant
to §1036.61 for the month, subject to
the following adjustments:

(1) Any applicable adjustments pur-
suant to §§ 1036.74 and 1036.75;

(2) Less the payments described in
paragraph (a) of this section; -

(3) Less deductions for marketing
services pursuant to § 1036.86:

(4) Less the authorized deductlons
specified in § 1036.71(b)(2); and

(5) Any adjustments. for errors in
caleulating payments to an individual
producer for the past months.

(c) In making payments to producers
pursuant to paragraphs (a) and (b) of
this section, the market administrator,
on or before the day prior to the dates
specified in such paragraphs, shall pay
to each cooperative assoclation that so
requests with respect to those produc-
ers for whom it markets milk and who
are certified to the market administra-
tor by the cooperative association as
having authorized the cooperative as-
sociationn to receive such payment an
amount equal to the sum of the indi-
vidual payments otherwise due such
producers pursuant to paragraphs (a)
and (b) of this section.

(d) In making payments to produc-
ers pursuant to paragraphs (a) and (b)
of this section, the market administra-
tor, on or before the day prior to the
dates specified in such paragraphs,
shall pay to each handler who so re-
quests for milk received by the han-
dler from producers for whom a coop-
erative association is not collecting
payments pursuant to paragraph (o) of
this section an amount equal to the
sum of the individual payments other-
wise due such producers pursuant to
paragraphs (a) and (b) of this section.
The handler then shall pay the indi-
vidual producers the amountg due
them by the respective dates specified
in paragraphs (a) and (b) of this sec-
tion. Any handler who the market ad-
ministrator determines is or was delin-
quent with respect to any payment ob-
Hligation under this order shall not be
tligible to participate in this payment
arrangement until the handler has
met all prescribed payment obligations
for three consecutive months. In
making payments to producers pursu-
ant to this paragraph, the handler
shall furnish each producer the fol-
lowing information:

(1) The identity of the handler and
the producer and the month to which
the payment applies;

(2) The total pounds and, with re-
spect to final payments, the average
butterfat content of the milk for
which payment is being made;

(3) The minimum rate of payment
required by the order and the rate of
payment used if such rate is other
than the applicable minimum rate;

(4) The amount and nature of any
deductions from the amount otherwlse
due the producer; and

(5) The net amount of pnyment to
the producer.

(e} The following conditions shall
apply with respect to the payments
prescribed in paragraphs (a) through
(d) of this section:

(1)-If the date by which such pay-
ments are to be made falls on a Satur-
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day or Sunday or on any day that is a
national holiday, such payments need
not be made until the next day on
which the market administrator's
office is open for public business; and
(2) If the application of §1036.71
(d)(2) or paragraph (e)(1) of this sec-
tion results in a delay in the partial or
final payments by handlers to the
market administrator or by the
market administrator to handlers, the
corresponding partial or final pay-
ments prescribed in paragraphs (a)
through (d) of this section may be de-
layed by the same number of days.
» () If the market administrator does
not receive the full payment required
of a handler pursuant to § 1036.71, he
shall reduce uniformly per hundred-
weight the payments due producers
" and/or cooperative associations for
their milk received by such handler by
a total amount not in excess of the

" amount due from such handler. The

market administrator shall complete
such payments on or before the next
date for making payments pursuant to
this section following the date on
which the remaining payment is re-
ceived from such handler. The market
administrator shall first complete the
payment to producers and/or cooper-
ative associations who have the oldest
outstanding payments due them.

10. Section 1036.77 is revised to read
as follows:

§1036.77 Adjustment of accounts.

Whenever audit by the market ad-
ministrator of any handler’s reports,
books, records, or accounts discloses
adjustments to be made, for any
reason, which result in monies due the
market administrator from such han-
dler, due such handler from the
market administrator, or due any pro-
ducer or cooperative association from
such handler, the market- administra-
tor shall promptly notify such handler
of any such amount due, and payment
thereof shall be make on or before the
next date for making payment set
forth in thé provision under which
such error occurred, following the 5th
day after such notice. The market ad-
ministrator shall offset any monies
due a handler against monies due from
such handiler.

11. Section 1036.78 is revised to read
as follows:

§1036.78 Charges on overdue accounts.

Any unpaid obligation of a handler
pursuant to §§1036.71, 1036.76,
1036.77, and 1036.85 shall be increased
1 percent beginning on the first day
after the due date of such obligation
and on the same day of each succeed-
ing month until such obligation_ is
paid.

12. Section 1036.85 is revised to read
as follows:
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§1036.85 Assessment for order adminis-
tration.

As his pro rata share of the expense
of administration of this part, each
handler shall pay to the market ad-
ministrator on or before the 16th day
after the end of the month 3 cents per
hundredweight or such lesser amount
as the Secretary may prescribe, with
respect to milk handled during the
month as follows:

(a) Each handler with respect to his
receipts of producer milk (including
such handler's own-farm production
and milk received from a cooperative
association pursuant to §1036.9(c)),
fluid milk products transferred or di-
verted in bulk from a pool plant oper-
ated by a cooperative association and
other source milk allocated to Class I
pursuant to §1036.44(a) (7) and (12)
and the corresponding steps of
§ 1036.44(b), except such other source
milk on which no handler obligation
apples pursuant to § 1036.60(e); and

(b) Each handler in his capacity as
the operator of a partially regulated
distributing plant with respect to his
route disposition in the marketing
area in excess of the skim milk and
butterfat subtracted pursuant to
§1036.76(b)(2).

13. Section 1036.86 is revised to read
as follows:

§1036.86 Deduction for marketing ser-
vices.

(a) Except as set forth in paragraph

-(b) of this section, the market adminis-

trator, in making payments to produc-
ers pursuant to § 1036.73, shall deduct
5 cents per hundredweight, or such
lesser amount as the Secretary may
prescribe, with respect to the milk of
such producer (except a handler's
own-farm production) for whom the
marketing services set forth in this
paragraph are not being performed by
a cooperative association as deter-
mined by the Secretary. The monies
shall be used by the market adminis-
trator to verify or establish welights,
samples, and tests of producer milk
and to provide producers with market
information. The services shall be per-
formed by the market administrator
or an agent engaged by and responsi-
ble to him.

(b) In the case of producers for
whom a cooperative association is ac-
tually performing the services set
forth in paragraph (a) of this section,
the market administrator shall make,
in lieu of the deduction specified in
paragraph.(a) of this section, such de-
ductions from the payments to be
made to such producers as may be au-
thorized by the membership agree-
ment or marketing contract between
such cooperative assocliation and such
producers and on or before the 17th
day after the end of each month shall
pay such deductions to the cooperative
association rendering such services, ac-
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companied by a statement showing
the quantity of milk for which a de-
duction was computed for each such
producer.

Signed at Washington, D.C,,
March 31, 1978.

Winriaym T. MANLEY,
Deputy Administrator,
Markeling Program Operations.
[FR Doc. 78-9098 Filed 4-4-78; 8:45 am]
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DEPARTMENT OF ENERGY
Office of the Secretary

[10 CFR Peris 210, 211, 212]

[Docket No. EA 78-11

MOTOR GASOLINE DECONTROL AND
TRANSITION REGULATION

Analysls and Recommendations

Cross RerFerence: For a document
containing the Federal Energy Regu-
latory Commission’s recommendations
to the Secretary of Energy regarding
the Secretary’s proposals to exempt
motor gasoline from the mandatory
price and allocation regulations, and
special rule No. 4, a transitional gaso-
line program, see FR Doc. 78-9012,
which appears under the Federal
Energy Regulatory Commission in the
proposed rules section of this issue.
(The page number for this document
is listed in the table of confents at the
front of this issue under “Federal
Energy Regulatory Commission.”)

[6740-02]
Federal Encrﬁy Regulatory Commission

{10 CFR Paris 210, 211, and 212]

[Docket No. EA 78-11

MOTOR GASOLINE DECONTROL AND
TRANSITION REGULATION

Anaclysis and Recommendations

AGENCY: Federal Energy Regular-
tory Commission.

ACTION: Recommendation.

SUMMARY: This document contains
the Federal Energy Regulatory Com-
mission’s recommendations to the Sec-
retary of Energy regarding the Secre-
tary’'s proposals to exempt motor gaso-
line from the mandatory price and al-
location regulations, and special rule
No. 4, a transitional gasoline program.
Pursuant to section 404 of the DOE
Organization Act the Commission has
concurred in the proposals to exempt
gasoline from the regulations and also
concurred with certain recommended
changes, in the Secretary’s proposed
transitional gasoline assignment pro-
gram.

FOR FURTHER INFORMATION
CONTACT:

Robert L. Baum, Deputy General
Counsel, 825 North Capital Street
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NE., Washington, D.C. 20426, 202-
2'75-4333. ‘

INTRODUCTION

By letter dated October 19, 1977, the
Secretary of Energy forwarded to the
Federal Energy Regulatory Commis-
sion certain amendments to the regu-
lation under the Emergency Petro-
leum Alocation Act (EPAA) proposed
by the Federal Energy Administration
(FEA) on August 9, 1977. Included
were proposals to exempt motor gaso-
line from the mandatory petroleum al-
location regulations as well as the
mandatory petroleum price regula-
tions. In order to take effect, an ex-
emption from either the pricing or al-
location regulations must be submit-
ted to Congress as an “energy action.”
Under section 402(c)(1) of the DOE
Act, the Commission is Tequired to
“consider” these proposals prior to
axbmission to Congress by the Secre-

ry.

. A separate proposal, also forwarded
by the Secretary to the Commission
on October 19, 1977, was “Special Rule
No. 4,” a transitional motor gasoline
assignment program which would
remain in effect for the year following
the exemption of gasoline if the. ex-
emption becomes effective. Special

© rule No. 4 was transmitted in accor-

dance with section 404(a) of the DOE
Act, which requires the Secretary-to
notify the Commission of proposals to
prescribe rules of general applicability
in the exercise of any of the Secre-
tary’s functions transferred to him
under section 301 or 306 of the DOE
Act. If the Commission, in its discre-

tion, determines that the proposed

action significantly affects any funec-
tions within the jurisdiction of the
Commission under inter alia section
402(c)(1), the Secretary shall immedi-
ately refer the proposal to the Com-
mission.

At a Commission meeting on Octo-
ber 27, 1977, the Commission consid-
ered special rule No. 4 and determined
that the proposal did significantly
affect a function within the jurisdice-
tion of the Commission, viz, the ex-
emption, and requested referral. At
that same meeting, the Commission
approved a FEDERAL REGISTER notice
inviting comments and scheduling a
public hearing on both proposals.

The notice was published in the Fep-
ERAL REGISTER on November 2, 1977,
and established December 5, 1977, as
the last day for written comments. A
public hearing was scheduled and held
on November 29, and 30. In addition,
letters calling attention to the pro-
ceeding were sent to approximately 29
consumer organizations as well as
major trade organizations which are
concerned with the subject matter.

The notice in the FEDERAL REGISTER
indicated that the FEA had held
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public hea.rin:és (six regional hearings
in addition to the national hearing in
Washington) and that the records of
those hearings along with comments
filed as a result of the FEA’'s August
proposal would be available to the
Commission. Accordingly, this sum-
mary reflects the views expressed in
response to the Commission’s Novem-
ber 2 notice as well as those expressed
to FEA as a result of that Agency’s
August 9 proposal.

In order for a product to be exempt-
ed from the regulations the Secretary
must find that tlde exemption is con-
sistent with the attainment of public
policy objectives in section 4(b)(1) of
the EPAA. These objectives are as fol-
lows: '

(A) Protection of public health (in-
cluding the production of pharmaceu-
ticals) safety and welfare (including
maintenance of residential heating,
such as individual homes, apartments,
and similar occupied dwelling units),
and the national defense;

(B) Maintenance of all public ser-
vices (including facilities and services
provided by municipally, cooperative-
ly, or investor owned utilities or by
any State or local government or gu-
thority, and including transportation
facilities and services which serve the
public at large);

(C) Maintenance of agricultural op-
erations, including farming, ranching,
dairy, and fishing activities, and ser-
vices directly related thereto; -

(D) Preservation of an economically
sound and competitive petroleum in-
dustry; including the priority needs to
restore and foster competition in the
producting, refining, distribution, mar-
keting, and petrochemical sectors of
such industry, and to preserve the
competitive viability of independent
refiners, small refiners, non-branded
independent marketers, and branded
independent marketers;

(E) The allocation of suitable types,
grades, and quality of crude oil to re-
fineries in the United States to permit
such refineries’to operate at full ca-
pacity; .

(F) Equitable distribution of crude

oil, residual fuel oil, and refined petro-
leum products at equitable prices
among all regions and areas of the
United States and sectors of the petro-
leum industry, including independent
refiners, small refiners, nonbranded
independent markéters, branded inde-
pendent marketers;
users;
_ () Allocation of residual fuel oil
and refined petroleum products in
such amounts and in such manner as
may be necessary for the maintenance
of,. exploration’ for, and production or
extraction of—

(ii) Minerals essential to the require-
ments of the United States, and for re-
quired transportation related thereto;

(H) Economic efficiency; and

and among- all.

(I) Minimization of economic distor-
tion, inflexibility, and unnecessary in-
terference with market mechanisms.

In addition, section 12 of the EPAA
provides that any amendment submit«
ted to Congress which proposes an ex«
emption from the allocation regula«
tions be accompanied by a finding that
the product is no longer in short
supply and the exemption would not
have an adverse effect on the supply
of any other oil or product. The ex-
emption from the price regulations
must be accompanfed by findings that
competition and market forces would
provide adequate protection for the
consumer and that such amendment
would not result in inequitable prices
for any class of user. The exemption
also must be accompanied by an analy-
sis of the potential economic impact of
such amendment. )

The Secretary has: () determined
that the exemptions are consistent
with the public policy objectives in
§4(BX1) of the EPAA (supra), (b)
found that motor gasoline is no longer
in short supply and that exempting it
from the pricing and allocation regula-
tions would not have an adverse effect
on the supply of oil or other refined
products, (¢) found that competition
and market forces will provide ade-
quate protection for the consumer and
the exemption will not result in in-

- equitable prices for any class of user,

and (d) provided an analysis of the po-
tential economic impact of the pro-
posed exemptions. It is these issues
which the Commission must now con-
sider.

Although a representative of the
Secretary made an oral presentation
at the hearing on November 29, the
basis for the Secretary's determina-
tions and findings is contained in o
document entitled “Final Report—
Findings and Views Concerning the
Exemption of Motor Gasoline from
the Mandatory Petroleum Allocation
and Price’ Regulations, September
1971.” This document was made avail-
able to interested persons in this pro-
ceeding. An earlier draft was made
available to the public at the time of
the FEA proposal. At that time it was
FEA’s “Preliminary Findings.” Subse-
quent to FEA’s review of the com-
ments and oral statements in that
Agency's proceedings, it was revised as
a final report.

In addition to a general discussion of
the motor gasoline industry and histo-
ry of price controls, supply and
demand trends, etc, the final report
contains the technical informiution
which the Secretary belleves supports
the determination and findings which
must accompany the exemption.

GASOLINE SUPPLY AND DEMAND
FEA ANALYSIS

Chapter IV of the final report con-
tains an analysis of supply and
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demand projections through the year

1979. Since so many of the issues

depend on the availability of motor

gasoline, this chapter deserves special

attention. The FEA analysis indicates

that the total supply of motor gasoline
- will be barely adequate to meet the
total projected demand for 1978 and
1979 on an annual basis. That analysis
assumed no waiver to the lead phase-
down schedule by the Environmental
Protection Agency and that the use of
MMT (an octane booster) would be
banned. Chapter IV also gives the re-
sults of a survey of 17 large refiners
representing production of 84.1 and
78.4 percent, respectively, of domestic
unleaded and leaded gasoline. The ag-
gregation of the estimates of the refin-
ers indicated that supply will meet
demand “comfortably in 1978” and
“marginally in 1979 if the EPA ap-
proves such requests it has received
for waivers from its lead phasedown
schedule.” The refiners’ forecast indi-
cated that if EPA did not grant the
waivers a shortfall of about 200,000
barrels per day in 1979 could develop.
At the public hearing the represen-
tative of the Environmental Protec-
tion Agency indicated that the Agency
has requests from 52 refiners for sus-
pension of the regulations with-re-
spect to 109 refineries. Indicating that
they had already granted a few of the
requests, the EPA spokesman went on
to state, “We anticipate granting the
suspensions for the majority of the re-
maining requests that are still pend-
ing.” Again, the FEA's own “worst
case analysis” showed supplies to be
tight but adequate, even without such
waivers, and the refiners’ own aggre-
gated estimates indicated that supply
would marginally meet demand, if the
EPA granted the waivers.

More specifically, the supply prob-
lem in 1979 is identified as primarily
one of domestic refiners difficulty in
producing sufficient guantities of high
octane gasoline without the use of
lead or other additives to increase
octane ratings. The report points out
that this situation, to the extent that
it is a problem, will be a problem with
or without controls. It further indi-
cates that if a supply shortage does

materialize in 1979 the Federal Gov-.

ernment will be faced with the choice
of allowing price increases which
would. restrain demand, or to suffer
the shortfall, restraining prices by
price controls, and distributing the
available gasoline by allocation con-
trols. In this regard it should be noted
that any product which is exempted
from the regulations under section
4(a) of the EPAA is subject to the
reimposition of price and allocation
controls if the Secretary determines
that the reimposition of controls is
necessary to attain the objectives in
§ 4(b)(1) [quoted infral.

None of the commenters presented
.any ‘independent analysis of the
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supply/demand situation. Some com-
panies indicated they did have such
projections, but their own analysis did
not indicate that supply would be in-

.sufficlent to meet demands through

1979. Also, to the extent that individ-
ual major refiners were asked, they in-
dicated that their own projections led
to the conclusion that they would be
able to satisfy their customers’ de-
mands for both leaded and unleaded
gasoline, through 1979, taking into ac-
count their projected growth.

SUPPLY AND OUTLOOK FOR PRICES

The final report on the proposed ex-
emption, summarizes the Secretary’s
analysis of the outlook: “FEA fore-
casts an adequate supply situation in
1979 despite a refiners’ survey indicat-
ing possible shortfall in 1979 and FEA
concludes that the maintenance of al-
location and price controls in not war-
ranted.” These conclusions are based
upon FEA’s analysis of the gasoline
market. Their anzalysis {focused on four
toplcs: (1) a forecast of oil product de-
mands for 1977-79, (2) refining capac-
ity and oil supply, (3) pressures on
costs and prices, and (4) trends that
may affect competition.

DOE staff continually reviews devel-
opments in the petroleum industry
and periodically checks with the
Council of Economic Advisers to deter-
mine if revisions in the economic out-
look make it necessary to revise their
projections. Actual behavior of the pe-
troleum industry and the economy
subsequent to the publication of the
final report have not lead to any sig-
nificant changes in projections from
the model used by FEA and DOE in
analyzing the outlook for the oil mar-
kets. Analysts studying a subject as
complex as the gasoline market, how-
ever, rarely if ever reach unanimous
conclusions on all details and the pro-
jections cannot be proven. It s, there-
fore, not surprising that some analysts
do not accept the FEA conclusions.

Two commenters on the {inal report
presented points of view significantly
different from FEA. This analysis
therefore includes evaluation of points
made in comments by Congressmen
Floyd J. Fithian and Andrew Maguire.
It also includes a review of points
made by Willilam H. Bode, Attorney
for Nelson Oil Co. Mr. Bode presented
questions for DOE and the DOE's an-
swers to those questions are also in-
cluded as part of the total package of
information to be considered.

DEMAND FOR MOTOR GASOLINE

Domestic demand for gasoline and
all products was prepared by FEA ana-
lysts using an econometric model and
DOE provided backup details on its
use of macroeconomic variables. The
demand forecast is predicated on
inputs showing expected development
in real GNP, consumer prices, whole-
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sale prices, manufacturing activity,
real national income, wholesale prices
for fuels, defense purchases, and pro-
duction of chemicals. The concept and
the input factors, at the very least,
offer a plausible system for projecting -
the oll market under normal circum-
stances. The validity of the projection
is, of course, also dependent on the ac-
curacy of predictions of input factors.

The FEA projections were made
with the realization that new develop-
ments would not be reflected in the
output from their model. The projec-
tions were therefore revised to reflect
the impact of the crude oil equaliza-
tion tax (COET), the increased use of
diesel engines in cars and trucks, and
expected improvements in_efficiency
of gasoline engines.

The COET impact on product
demand would reflect the market re-
sponse to price changes caused by the
tax. This impact has been developed
by the DOE model and like the impact
of most oil price changes, is small in
the short run.

The impact of increased use of diesel
engines in vehicles of the type that
have usually been gasoline powered in
the past was studied in some depth by
FEA. Thelr analysis includes review of
manufacturers’ estimates of the
market and the production plans as
well as consultant studies and inde-
pendent FEA analysis. Indications are
that the sales are limited by the
supply of vehicles, so the projections
should be quite accurate.

The economy in gasoline engines is
more difficult to predict, but DOE
staff has been working with consul-
tants and manufacturers to keep cur-
rent on developments. The mix of
sales and the actual miles per gallon of
the vehicles are variables that are
most difficult to predict, but the anal-
ysis of DOE seems to consider all pos-
sibilities. The FEA data probably un-
derestimate the effect of -gasoline
economy unless there are unforeseen
developments that would require a
new evaluation of the entire market
{or oil products.

Demand for unleaded and leaded
gasoline was calculated as a percent of
the total gasoline demand. The per-
centages for each type were developed
by EPA who based their calculations
on a study of the motor vehicle fleet,
new sales and requirements for new
cars. While this calculation is exoge-
nous to the model used for the other
projections, it represents a calculation
that is consistent with the concepts
used. It is not likely that a change in
the model structure to provide sepa-
rate market estimates for each type of
gasoline would provide significantly
different results.

The gasoline demand projections in
the report have been reviewed and
analyzed. DOE staff has provided
FERC staff with descriptions of the
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rationale and workpapers to help
evaluate their published analysis. Our
evaluation of the FEA/DOE develop-
ment of the demand outlook is that it
represents careful analytical work
with a reasonable rationale for all fig-
ures shown. Alternate-methods of pro-
jections could be developed, but there
is no reason why the results from any
other méthod would be inherently
better than those used by the FEA.

As noted above, the FEA surveyed 17
large refiners on the adequacy of sup-
- plies of gasoline. At the same time, the
FEA asked for their projections of the

total market demand for leaded and.

unleaded gasoline. Fourteen of the 17
companies * provided such projections:

1978 =

Unleaded Leaded Total

3,126 3,980 7,105

2,670 4,580 - 7,150

2,273 4,908 7,182

2,660 4,550 7,200

2,500 4,700 7,200

2,476 4,770 7.245

3,200 4,050 1,250

2,300 5,950 7,250

2,466 4,829 1,295

2,780 4,550 7,330

2,114 4,621 1,335

2,530 4,805 1,335

2,647 4,706 7,353

2,669 4,720 7,380

12,635 14,623 17,258

22,600 24,600 27,200

1979
Unleaded Leaded Total

3,575 3,570 1,146

3,150 4,010 7,160

2,877 4,296 7,173

3,350 3,950 7,300

3,300 4,000 7,300

2,935 4,320 7,255

3,950 3,350 7,300

2,800 4,650 7,450

3,108 4,202 7,400

3,310 4,050 ,360

3,260 4,150 7,410

3,130 4,330 7,460

3,284 ~ 4,179 7,463

\ 3,390 4,135 1,525
13,244 14,002 17,338

33,200 24,200 27,400

1Average.
*FEA.

The forecasters were not identified
by FEA. They are listed by magnitude
of the 1978 volume of total unleaded
and leaded gasoline. The data repre-
- sent forecasts prepared within the pri-

vate sector, so no work sheets or back .

up documents are available. The arith-

1Since the projections were for the total
market for gasoline, the absence of esti-
mntes from three respondents does not
a.iftect the accuracy of any of the projec-
tions,
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metic average of the forecasts is very
close to the FEA projection and the
range of forecasts is within about two
percent of average in 1978, 2% percent

_dn 1979; these statistics tend to give

confidence to the FEA total figures.
‘The averages are also close to the FEA

' figures for both the leaded and un-

leaded shares of the market, but confi-
dence in these figures cannot be as
great. The range of individual.esti-
mates of unleaded gasoline runs from
14 percent below the average to 21
percent above the average in each

- year; the higher level of demand could

cause problems. The leaded.gasoline
share also shows a wide range but this
is not as serious since unleaded gaso-
line can be used in cars designed to use
leaded gasoline.

One added note on demand for gaso-
line, Mr. Bode, Nelson Oil Co.’s attor-
ney, pointed out that the Department
of Transportation preliminary f
show higher demand for gasolme tha.n
the FEA. Department of Transporta-
tion data bases its data on state tax
collections and the Bureau of Mines/
Department of Energy data are based
on supply disappearances (refinery
output + gasoline plant output + ex-
ports + stock changes = demand).
The DOT data show larger demand in
prior years than does Bureau of Mines
but the trends are about the same;
DOT figures quoted by Mr. Bode show
the first 9 months 1977 gasoline use
up 3.1 percent compared to 1976 and
the FEA shows 3.2 percent growth in
1977. These different figures have
been published for years; no complete

. ready explanation is available from

either agency although DOT prelimi-
nary date probably include some fuels
other than gasoline. DOT data do not
balance supply with demand, a key
item in this analysis, so it is appropri-
ate that the Bureau of Mines system is
used.

REFINED PRODUCT SUFPPLY FORECASTS

FEA projected gasoline supply based

‘'on the outlook for refinery capacity
. (to process crude petroleum), catalytio
reformer capacity, crude oil supply,
imports and an evaluation of the
impact of restrictions on the use of
MMT (a manganese compound that
% be used to improve octane rat«
).

Refinery capaclty forecasts were de-
veloped from publicly announced
plans of refiners. Refinery buflding
plans are not normally trade secrets
(although the details of the plans may
be); it is difficult to keep information
on land purchases, contracts with con-
struction firms and Zoning and build-
ing permits from public knowledge.
Figures on future capacity are usually
known fairly accurately for the short
range future; the trade press, the
source for FEA figures, can provide
good information for the forecast
period in the FEA’s final report.

The FEA outlook on refinery yields
cannot be considered as nccurate as
their figures on capacity. Their analy-
sis of refining equipment was limited
to crude charging capacity and cata-
1ytic reforming capacity while there
are other types of downst:rea.m equip-
ment 2 that can affect the yields. The
FEA’s method of determining the
combination of refinery production,
imports and natural gas liquids was de-
signed to minimize imports. A mini-
mum level of product imports mini.
mizes payments for ofl and reduces
costs to consumers, The Final Report
indicates a margin or error on the
supply estimate of 100 thousand bar-
rels daily, about 1.5 percent, which
seems small; the potential for larger
output of gasoline, particularly, seems
understated as shown in the following
tabulation of data from the FEA Final
Report:

CRUDE OIL INPUTS AND GASOLINE YIELDS

{Thousand barrels per dayl
1976 1977 1978 1979
Crude ofl input 134160 14,6000 ° 15,2000 15,800.0
Increments (vs. 1976) +1,184.0 +1,784.0 +2,384.0
Gasoline yleld® ¢ 61210 6,300.0 8,300.0 8,600.0
Increment (vs, 1976). 179.0 179.0 379.0
Percent gasoline yields 45.6 434 414 411
Percent gasoline yleld on incremental crude oil Inpub.. wosisees 161 10,0 16.9

+
* Source: FEA Final Report, table IV-5.

The percent gasoline yield on the in-

cremental crude oil input after 1976
seems inconsistent with the history of
crude processing in this country and,’

‘even without major increases in cata-

Iytic reforming capacity, it should be
possible to produce more gasoline.

A more severe restriction may be the
quality of the gasoline. Gasoline from
straight run distillation of crude oil

and from cracking and coking oper-
ations do not have octane ratings as
high as output from reforming oper-
- ations and from some natural gas
liquid fractions. The blending of these
fractions to provide an adequate
octane level will be less of a problem
with the relaxation of EPA restric-

2i.e.,, equipment to process the output
from units that refine crude oil.
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tions on use of lead in gasoline. The
analysis of the gasoline quality was de-
veloped on the assumption that the
average octane level of the gasoline
supply will remain at about the pre-
sent level. The assumption was adopt-
ed after a review of projected refinery
building programs which showed that
the mix of refinery equipment would
not change significantly. ’

The refinery utilization factor as
presented in the final report may also
present a problem. The refinery per-
cent utilization is sHown to increase
from 86.9 percent in 1977 to 88.3 per-
cent in 1978 and 91.0 in 1979. The 91
percent utilization factor in 1979 is the
highest since 1966 when runs were
91.8 percent of capacity. (In 1967, 1968
and 1969 refineries ran between 90 and
91 percent of capacity.) As noted
above, the supply figures were devel-
oped to show maximum utilization of
domestic refineries. In 1978 the data
shows no increase from 1977 import
levels but in 1979 even with operations
at 91 percent of capacity additional
imports will be required.

‘The U.S. refining industry should be
able to operate at 91 percent of crude
oil processing capacity, although prod-
uct requirements may present prob-
lems. Refiners can change their prod-
uct yields and can operate at high uti-
lization factors but there are some
physical limits on their operating op-
tions. The projected output from the
refineries shows a decrease in the
yield of gasoline, the product for
which most refineries have been de-
signed. This would suggest that the re-
firiery options may be restricted. How-
ever, much of our gasoline is produced
by downstream units which convert
distillate and residual fuel oil to gaso-
line. Thus, the decline in gasoline
yields may make it possible for refin-
eries to make better use of their
straight distillation facilities and to
operate at high percentages of refin-
ery utilization.

Catalytic reforming capacity was
studied by FEA and they note that the
supply of high octane output from re-
formers may be a limiting factor in
gasoline supply. The U.S. refinery in-
dustry is said to have some alternative
options to ameliorate the problems of
gasoline supply. FEA lists: Emergency
debottlenecking; crude intake changes;
yield changes (although they previous-
1y noted that the catalytic reformer
capacity may restrict the ability to in-
crease gasoline production); increases
in processing severity; deferral of
planned maintenance or renovations;
‘and changes in feedstock. The full po-
tential of these options is not ex-
plored.

FEA also checked with 17 major re-
finers on the- outlook for supply of
leaded and unleaded gasoline. The
data from these 17 companies show
that refiners expect to be able to

a
(N
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supply adequate unleaded gasoline but
that they see a possible short{all in
the leaded gasoline in 1979. With the
walver of EPA lead phasedown, the re-
finers may have the option of adding
lead to excess unleaded gasoline.?

The data presented seem to indicate
that the supply of gasoline from U.S.
refineries Is understated by FEA al-
though quality constraints may make
the outlook less favorable than seen
here. Any increase in gasoline output
at U.S. refineries would require an
equal or larger decrease in the output
of other petroleum products. For a net
importer of crude oil and petroleum
products, the balancing factor must be
imports and the imports must be de-
termined by the avallability abroad
and needs in this country.

Foreign refining capacity shown by
FEA indicates a surplus capacity that
would not be taxed to meet import
needs much larger than those project-
ed in the final report. Quality might
be a problem. FEA indicates foreign
refineries may not be able to produce

more gasoline without also producing .

six times as much fuel oil although
foreign refinerles are running consid-
erably below capacity. The present
percent yields in European refineries
show that these refineries produce 3-

- barrels of fuel oil per barrel of gaso-

line, and there is probably some flexi-
bility in their yields. Foreign refineries
may even now be producing an over-
supply of gasoline; some of the com-
menters suggest that gasoline is avail-
able outside of the United States.

In the Final Report, natural gas lig-
uids (NGL) are held at a constant level
during the forecast period. NGL
supply will tend to depend upon pro-
duction of natural gas which has been
declining for several years. Prelimi-
nary 1977 data suggest that the de-
cline may have been halted, but it may
be unduly optimistic to project no fur-
ther decline in 1978 and 1979. Any re-
duction in the supply of NGL would,
however, probably be small and not a
significant factor in the overall gaso-
line supply balance.

With net U.S. imports, probably
flexibility of yields at both domestic
and foreign refineries and the possibil-
ity of changing the import levels of all
products, it should be possible to meet
gasoline needs in this country without
causing shortages in other products.
In time, new facilities can be built to
provide ample capacity to supply all
needs.

The FEA has analyzed foreign crude
ofl supply and determined that it is
adequate for the period covered. The
potential world-wide crude shortage
projected by the CIA for the 1980's is
not covered in the Final Report.

3Unleaded gasoline components require
more input at processing units to produce a
given quantity at a given octane rating than

if lead is used to upgrade octane quality.
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Aside from the quality problems
noted above, there may be seasonzal
problems. FEA estimates peak period
(June-August) gasoline to exceed
annual average demand by 500 thou-
sand barrels daily in 1978 and 400
thousand barrels daily in 1979. The
suppliers in 1977 managed to supply
an extra 400,000 barrels daily in the
summer. The excess summer demand
in 1978 could be supplied by a draw-
down of stocks of 46 million barrels
from the 240 million barrels expected
June 1 stocks. Such a drawdown is
considered excessive by FEA, but some
imports may be stored abroad in the
{irst part of the year for delivery in
the peak period. Seasonal problems
will also depend on the vehicle use
patterns that develop. Under any cir-
cumstances it will be necessary for
DOE to monitor the gasoline supplies
particularly during the peak driving
periods.

It should be possible to manage the
supplies of gasoline to meet the
demand for the next two years if FEA
evaluation of the world-wide capacity
to produce and refine crude oil are ac-
curate. In fact, the data that FEA pre-
sents seem to indicate a more favor-
able supply position than they show in
the Final Report.

PRICING FACTORS

FEA has concluded that “competi-
tion and market forces are adequate to
protect consumers” from inequitable
price increases. Refiners have been re-
cording unrecovered costs in “banks”
when they could not charge the full
cefling price. Refiners are allowed to
pass through increases in crude and
other purchased raw material costs
and certain non-product price in-
creases. The past record would seem to
indicate that the price restrictions do
not inhibit the ability of the refiners
to make profits. Even with prices
below cellings, output has increased
and the domestic petroleum industry
since 1971 has increased its percent
return on equity. Gasoline prices at
the pump have risen and the markup
of gasoline price over crude costs has
risen each year since 1972. From the
data available, it would seem that
price regulations have not saved the
consumer from Iincreasing prices nor
have they restricted the industry’s
ability to make a reasonable profit.

Congressmen Fithian and Maguire
point out that during the period of
regulation, “there has never been a
major refiner audit,” and “there are
no .real accounting data ... which
might indicate exactly what gasoline
costs.” Until better data are available
it will not be possible to analyze the
benefits of price controls and allay
fears that refiners havé accrued excess
profits during controls.

Without DOE audits of oil refiners,
there can be no assurance that there
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has been proper accounting for the
product and non-product costs that
have been added to the price ceilings.
If refiners have overcharged their cus-
tomers some repayment may be in
order. The means of repaying custom-
ers for any overcharges and the
method to flow-through any portion
that would need to be passed on to
resale customers and ultimate consum-
- ers has, as far as we know, not been es-
tablished. A task force in July 1977
recommended to FEA that procedures
for necessary remedial action on over-
charges should be established. Devel-
opment of such a program would take
some time, as will an auditing pro-
gram. The task force recommended an
auditing program that will take 18-24
months. Any repayments for over-
charges will clearly present a problem
whether or not gasoline is exempted
from price control.

One reason for an ample gasoline
supply that tends to develop competi-
tion for the motorists’ business may be
that the refiners desire to prove that
price controls are not needed. The -
ability of the government to reimpose
controls may provide the same incen-
tive since a reimposition of controls
might be implemented more, severely.-

FEA forsees a continui.ng/ increase in
crude oil costs with no end to OPEC’
price escalation during the next two.
vears and with the crude oil equaliza-
tion tax. These increases would result
in comparable increases in ceiling
prices for products. ’

The construction of additional refin-
ing facilities could also increase the
cost of oil products. Refiners generally
make no secret of their desires for
higher prices (these are usually ex-
pressed as hopes more than expecta-
tions). They also indicate that invest-
ments In additional facilities will not
occur when prices are under control.
FEA concluded that “an increase in
the price of motor gasoline will prob-
ably be necessary to.cover capital costs
for expansions in refinery capacity.””-
Thus, there may be some increases in
gasoline prices to cover the cost of a
refinery expansion program if price
controls are lifted and if the market
will support a priée rise.

The rising cost' of incremental sup-
plies of gasoline show that in the gaso-
line market, as with natural gas and
electricity, conservation is cost effec-
tive. The: consumer who reduces his
consumption not only reduces his own
costs but also reduces the need for
high cost additional supplies and
thereby helps keep costs down for ev-
erybody. Neither control nor exemp-
tion provides a means to reward the
conserver.

Although FEA's findings include the
statement that “competition and
market forces should be adequate to
protect consumers as long as motor
gasoline supplies remain adequate,”
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the record of gasoline “banks” during
the past summer indicates pressures
for prices to rise above maximum al-
lowable price. The operation of banks
was summarized by the Department of
Justice:

Current price regulations for gasoline
allow a refiner to charge & price equal to its
May 1973 price plus the increase in its prod-
uct cost$ and certain allowed non-product
costs. If a refiner is constrained by market
forces from increasing its price to the al-
lowable maximum, then it may bank the
costs which it was sllowed but unable to
recoup. At a later date, if market forces
permit a price above the ceiling, the refiner

may increase its price above the ceiling by

an amount such that its increased revenues
for a given month are no more than 10 per-
cent* of its total bank. The bank is then
drawn down by an amounft equal to rev-
enues over and above the legal celling price.
. Costs are banked for all products still
under regulation. Refiners can reallocate
banked costs from other products still under
controls to motor gasoline. The maximum
price charged by a refiner is thus the May
1973 base price plus allowed cost pass-
throughs plus 10 percent of the cost banks
for all regulated products.*

DOE data on “unrecouped Costs for
Refined Products for 30 Largest Refin-
ers” show that refiners’ banks for gas-
oline on a net basis were drawn down
each month from April through
August 1977 with a total drawdown of
28 percent; during the same period
total banks for all products were down
by 11 percent. These figures.show that
there were upward pressures on gaso-
line prices. during the past summer’s
peak driving season and that during
the four month period more revenue
from refiners’ sales of gasoline came
from transactions at prices above the
ceilings than below. August . 1977

-banks, however, were higher than

they had been the previois year indi-
cating that cumulative sales for the
twelve months had generally been
below ceilings. In September DOE re-
ported 16 reductions in gasoline price
by refiners compared to 12 increases;
in August there had been 19 iun-
creases and 13 reductions. With price
reduction in the fall, banks may again
increase.

FEA’s analysis of margins for refin-
ing, distributing and’ retailing points
out that profit margins on gasoline
have not risen as rapidly as inflation;
inflation was measured by the Con-
sumer Price Index (CPI). Their analy-
sis also points out that this has not

"limited the profitability of the gaso-

line business. Comments before the
FERC panel indicate clearly that re-
finers, distributors and retailers all
want to see their profit margins in-
crease. Any increase in prices, howev-

4John H. Shenfield and Joe Sims, “Com-
ments of the Department of Justice” (in
FERC Docket No. EA78-1) U.S. Department
of Justice, Washington, D.C., December 5,
1977, p. 14-15.

er, will not come In response to
changes in the CPI; price changes will
reflect market conditions in a competi-
tive market, or administrative deci-
sions in a monopoly or oligopoly situn-
tion.

Prices of gasoline are expected to In-
crease. FEA analysis shows no clear in-
dications that motor gasoline prices
will tise much more rapidly if exempt-
ed and estimates a one cent increase
compared to controlled prices. Con-
gressmen Fithian and Maguire, on the
other hand conclude that the increasge
would be 3.3¢ per gallon plus the full
amount of any increases In the price
of OPEC oil.

Price changes for gasoline will be a
function of crude oil costs, other raw
material costs, operating costs and
competitive market conditions. Under
controls, costs will determine ceiling
prices and market conditions may
force prices below ceilings. Price under
exemption would be expected to be
the same as or higher than prices
under control, if other things remain
equal. As long as supplies are ade-
quate, prices should not show much
change, although summer prices may
show a more pronounced peak than
they do now. According to Jack Blum
of the Independent Gasoline Mar-
keters Council, “ e surplus in the
product market Is two percent over-
supply, terrible shortage is two per-
cent undersupply. So it doesn’'t take
much at all to trip the balance to a sit-
uation being competitive or totally
non-competitive.”

Wider swings in prices would seem
probable under decontrol and geo-
graphic differences might become
more pronounced. COET would tend
to direct excess revenues to the U.S.
Treasury, but would not eliminate all
possibility of excess profits. Adequacy:
of supply will be key in determining
how prices behave under exemption.
The audit program should increase
our knowledge about the accounting
methods of the refiners and might
result in setting ceilings lower than
the present market prices. The
method of handling any excess is not
discussed by FEA or by Congressmen
Fithian and Maguire who-suggest that
there meay have been overcharges
under the control program. The effec-
tiveness of refund procedures are not
known. A repayment to the Treasury
might be as equitable as any other
refund option, and would appear to be
more effective than delaying decontrol
if decontrol is determined to be proper
at this time,

MARKET STRUCTURE AND COMPETITION

Gasoline moves through varlous
channels from the refiner or importer
to the ultimate consumer. FEA hay
identified nine categories of wholesal-
ers and distributors and shows the per-
cent market shares for the six who
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deal with ultimate consumers. There is

- competition of various degrees of in-
tensity within each of these groups
and there is competition among the
groups as they strive to increase their
§€S.1es so they may increase their prof-
1 o - -

~ FEA data on market shares show
that between 1972 and 1976 when gas-
oline sales increased by 11 percent, the
refiners’ direct distribution actually
declined as more business went
through jobbers. The branded lessee
dealers felt the largest part of this loss
while refiner operated stations sales
increased by two-thirds during this
period. Some jobbers and retailers ex-
pressed a fear that this trend repre-
sents an anti-competitive development
rather than a trend toward improve-
ment in the distribution system. No
thorough study of the causes of these
trends was presented nor was there
any evaluation of the likelihood of
their continuation.
. Under any circumstances it will be
necessary for the DOE to monitor de-
velopments in the gasoline distribu-
tion system. With the amount of
money involved in these operations
there can be strong temptation for
some parties to plan operations de-
signed to increase market control and
profit levels without providing im-
proved service to consumers. Develop-
ments under controls indicate that
some classes of gasoline marketers
have not fared well. The trend toward
fewer gasoline stations, each handling
a larger volume probably will continue
as long as the gasoline buying public
demonstrates a preference for this
type of service: To the extent that the
gasoline market will decline as speci-
fied in the NEP and as indicated in
some comments before the FERC
pane€l it may be inevitable that some
dealers will be forced out of business,
and DOE surveillance can assure deal-
ers that any attrition is nondiscrimina-
tory.

OTHER FACTORS
IMPACT ON OTHER PRODUCTS

Exemption of motor gasoline can
impact adversely on other petroleum
products in three ways: (1) Decrease
availability, (2) increase prices to con-
sumers, (3) impair quality.

A decrease in the availability of
other products would come if refiner-
ies increased their yield of gasoline.
FEA shows that U.S. gasoline yields
are expected to decline under exemp-
tion; if this is true, domestic supplies
* of other oil products should not be ad-
versely affected. If gasoline prices rise
and gasoline sales decline (in response
to higher prices) U.S. gasoline yields
may decline even faster than shown in
the FEA studies. Thus, supplies of
other products will benefit. Supplies
from foreign sources to supplement
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U.S. refining output should not be im-
paired by exemptions. Foreign refiner-
ies are not running at capacity and
they may be faced with an oversupply
of fuel oil during the near term future.
Thus maintaining an adequate supply
of products other than gasoline does
not seem to pose a problem.

A minima), if any, impact of gasoline
exemption on the price of other prod-
ucts seems likely. Xf market conditions
limit prices to the same level as under
control, the same price pressures
would impact on other products. If
gasoline prices rise there would be less
necessity for refineries to recoup their
costs from other products (although it
is not likely that any increase in gaso-
line price would be large enough to
result in a decrease in price for other
products.) Competition between gaso-
line and diesel oil or LP gas for the
motor fuel market is not expected to
have a major impact on the prices of
the products because the existing ve-
hicle fleet cannot switch from one {uel
to another.

If gasoline yields increase, and
output of other products at U.S. refin-
eries decreases, a larger percent of
higher priced imports of other prod-
ucts might force prices up. However,
as pointed out in our analysis of
supply (supra), FEA looks for a de-
crease in gasoline ylelds and thus
there would seem to be no reason to
look for any impact on prices of other
products at this time.

The quality of other products could
be affected if there was a change in
the feedstock or a change in the oper-
ations at refineries. New equipment or
modification to existing equipment
could also affect product quality. The
FEA analysis of the outlook for new
equipment does not suggest any
change in the quality of product. Nor
have any commentors suggested any
change in quality.

Supply, prices, and quality of other
products may change during the next
two years, but there is no indlcation

“that any such changes will be a result

of exemption of motor gasoline from
price control.

IMPACT OF EXEMPTION ON THE ECONOMY

The impact on the economy {rom
the exemption of motor gasoline from
price controls will depend in large part
on the magnitude of any price change
that follows exemption. FEA’s analysis
based on Data Resources, Inc. (DRI),
quarterly econometric model of the
U.S. economy shows that 2 1 cent per
gallon increase would have only a
“quite small” effect, and & 10 cent per
gallon increase in price would have a
significant effect. The FEA report
points out that “historically gasoline
demand has been relatively unrespon-
sive to short-term changes in gasoline
prices”: Their short term model shows
an elasticity of 0.2 but they indicate
0.1 elasticity may also be possible.
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The gasoline market in the United
States of 7.2 million barrels 2 day is
equivalent to 110 billion gallons per
year. A 1 cent change per gallon would
therefore amount to $1 billion and a
10 cent change to about $11 billion.
Changes in gasoline prices of course,
have a direct and immediate effort on
the consumer price index and the
wholoesale price index. Moreover,
when consumers pay more for gasoline
they will have fewer dollars for other
purchases or investments. It is the.
consumer's decision of where to cut
expenditures or reduce savings that
will probably have the biggest impact
on the economy.

The FEA analysis uses an econome-
tric model and assumes a predeter-
mined behaviour by consumers; the re-
liability of the conclusions depends
upon the assumptions that are built
into the model.

If consumers as a group view the
changes in .gasoline prices as being
permanent or long lasting there may -
be some changes in behavior patterns.
We have seen in the recent past a2 no-
table interest in the demand for small
cars and energy efficient cars. U.S.
manufacturers are producing more
small cars to meet this market and
also producing diesel-engined passen-
ger vehicles for passenger use, an
option that was not considered several
vears ago. As manufacturers respond
to their view of consumer demand sup-
plies and marketing pressures will
change.

Several possible variances to the.
FEA {figures therefore suggest them-
selves:

1. Use of small automobiles in excess
of FEA expectations.

2. Increased reliance on public trans-
portation.

3. A decreased use of motor vehicle
{for recreational purposes.

Any of these developments, all of
which are energy efficient, would
result in different conclusions than
those shown by the FEA.

In the past the small economy car
was largely an imported car. Today
the United States is manufacturing
more of these. As the dollar falls
against foreign currency the American
products become more viable. An in-
creased demand for American small
cars could lead to expansion for the
State of Michigan rather than the de-
cline in economic activity shown by
the FEA.

An increase in the use of public tran-
sit facilities would probably require
improved service and more busses and
subway cars. To the extent that public
authorities pursue this option, and
provide good reliable service without
excess fare increases, we may see a de-
creasing reliance on automobiles and
an increased use of public transit in
urban areas., This development could
also decrease the demand for auto-
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mobiles with the adverse impact on
Michigan projected by FEA. There
would, however, be an increased
demand for busses and other public
transit vehicles which could more than
offset the decline in private cars, at
least in the short run.

A decrease in the use of vehicles for
recreation would have the impact of
decreasing the demand for gasoline
and for automobiles without any sig-
nificant increase in demand for any
other product except perhaps bicycles.

Each of these behavior patterns

-could improve the nation’s energy effi-

ciency. American consumers by any of
these choices would , reduce the
demand for gasoline thereby decreas-
ing our need for imports of crude oil
and products. Any reduction in oil im-
ports will improve our balance of pay-
ments.. The impact of improved bal-
ance of payments could have a benefi-

cial impact on the economy that might

more than offset the adverse effect of
the increased gasoline price.

The economic impact of the increase
in gasoline price will be influenced not
only by consumer decisions but also
will be affected by state, federal and
local government decisions concerning
the use of the motor vehicles.

PUBLIC POLICY OBJECTIVES

In addition to the analysis of the
market behavior, section 4(b)(1) of the

. EPAA requires, as noted above consid-

eration of: (A) Public health, (B)
public services, .(C) agriculture, (D) pe-
troleum industry competition, (&)
crude oil allocation, (F) oil distribu-
tion, (G) mining, (H) economic effi-
ciency, and (I) minimizing economic
distortions. ’

In the FEA report and the com-
ments, most attention was given to
section 4(b)(1)(D) concerning the pres-
ervation of an economically sound and
competitive petroleum industry. A
large portion of the written and oral
comments to the FERC and to the
FEA addresses this matter. Frequently
this topic was expanded to relate to
matters of equitable distribution of oil
products, efficiency and minimizing
economic distortions in the oil indus-
try. These problems were considered
by FEA and the proposed special rule
No. 4 was designed to avoid the poten-
tial adverse impact of instantaneous
complete removal of controls. -

The matters of.public health, public
service, agriculture, crude ofl distribu-

tion, and mining were not specifically.

addressed by FEA and only a few of
the commentors suggested they need
to be considered. These “minor” (In
terms of space devoted to them in.the

‘record) considerations are discussed

here before the review of the more
controversial policies of special rule
No. 4.

Section 4(bX1) (A) relates to the

protection of public health, safety, '
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and welfare and (B) to maintenance of
all public services. FEA did not cover
these items; the States of Vermont,
New Hampshire, and Maine, however,
expressed concern that public service,
most especially ambulance service,
could be adversely affected. State set-
asides were suggested as a means of
avoiding serious consequences that
could occur.

Several letters to the FERC and
FEA mentioned socioeconomic prob-
lems connected with higher gasoline
prices. These letters, however, did not
indicate the significance of gasoline
prices in the overall problems. Un-
doubtedly there are situations that
will be adversely affected by an in-
crease of 1 cent per gallon but there is
no indication that gasoline prices are
the best means to alleviate the socio-
economic. problems thtroughout the
country.

Section 4(bX(1XC) relates to the
maintenance of agricultural oper-
ations. This, again, was not specifically
analyzed by FEA. One- commentor,
Western Farms Association of Seattle,
Wash., expressed the fear that under
exemption the supplier will pull out of
the low-density markets where their
members operate and that gasoline
prices to them will rise as compared to
the rest of the Nation. Since farm

product prices are not always immedi- .

ately responsive fo farmers’ costs, the
Western Farmers Association fears
that its members will suffer financial
losses and/or be forced out of busi-
ness. They therefore recommend
against exception at this time. The
National Council -of Farmers Coopera-
tives, on the other hand, sees no major

_ problems that will impact on farmers

because of the exemptions. The West-
ern Farmers Association problems are
similar to those raised by some retail-
ers. Generally the retailers advocated
protection by modification to special
rule No. 4.

Allocation of crude oil (section
4(b)AXE) and mining, (section
4(b)(1)(a)) were not mentioned in the
record in this Docket. FERC staff
review of the proposed exemption in-
dicates that the public interest deter-
mination will not hinge on these fac-
tors.

COMMENTS ON THE EXEMPTIONS

Although there are fwo proposals,
one to- exempt motor gasoline from
the mandatory petroleum allocation
regulations and the other to exempt
that product from the mandatory pe-
troleum price regulations, the com-
mentors generally treated them as a
single proposal to decontrol motor gas-
oline from government regulation.
And the few commentors who treated
the two proposals separately appear to
concur that there is an interrelation-
ship between allocation and price and,
as a result, the proposed exemptions

should be adopted or rejected togeth-
er.

The comments and oral presénta.
tions to the FEA and DOE largely
favor exempting motor gasoline from
government regulation. And only o
few in the industry-flatly oppose it. As
is discussed below, the level of support
for the exemptions varies according to
the possible and/or probable adverse
effects of decontrol upon the particu-
lar interests represented by the speak-
er..

Those commentors who address the
matter acknowledge almost universal«
ly that government controls were es-
sential to their business survival
during the ofl embargo which was im-
posed in October 1973. But with the
passage of time, and the demonstrated
adequacy of motor gasoline supplies
subsequent to the end of the embargo,
most commentors agree for a variety
of reasons that the existing controls
have outlived theilr usefulness and
should, therefore, be removed. Others,
however, favor the continuation of
controls because of their apprehen.
sions of adverse effects on their own
operations. But, as indicated, most
commentors would remove controls
and would mitigate such adverse ef-
fects through one or more transitional
protections, such as special rule No. 4.
Of those who commented on the sub-
ject, a strong majority appears to ad-
vocate the development of standby
controls which can be implemented
quickly in the event of another gaso-
line shortage. Special rule No. 4 and
other protective measure are discussed
below.

Within the motor gasoline industry,
the refiners favor the termination of
existing controls. They contend that
the regulations do not allow an ade-.
quate return on capital investments or
processing technique improvements
and do not permit them to make new
marketing commitments. They claim,
therefore, that existing controls oper-
ate as a disincentive to capital invest-
ment and that, as demand increase
controls will lead to future shortages
of petroleum products. And they claim
that existing controls are burdensome
and result in unnecessary paperwork,
a criticlsm il which the wholesalers
and retailers join. In fact much of the
support for the exemptions s the
result of frustration with the existing
regulations, As one retailer group said,
“We would prefer to take our chances
with whatever remains of a free
market than with the existing system
of controls.”

Two groups of terminal operators,
who occupy the first step in the distri-
bution of motor gasoline, favor decon-
trol. While one of the groups (whose
members are primarily fuel oil distrib-
utors) believes that supplies of motor
gasoline will remain adequate and
favors decontrol as proposed, the
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other group appears to be apprehen-
sive of a shortfall in 1979 and states
that it favors exemption only if inde-
pendent terminal operators are afford-
ed an opportunity to import competi-
tively priced gasoline. -

At the wholesale distribution level,
most jobbers and consignees are in
general agreement that controls
should be ended. They cite figures in-
dicating that during the period of con-
trols ~numerous - retailer-customers
have gone out of business, that refin-
ers have increased their direct retail
gallonage and bypassed them, and
that independent marketer margins
are at an all-time low. Other wholesal-
ers, however, are apprehensive of an
immediate loss of supplies and of
trends toward the elimination of com-
mission marketers and, therefore, they
oppose decontrol until the enactment
of the Petroleum Marketing Practices
Act (H.R. 130, commonly known as the
dealer day in court bill).

At the retail distribution level there
is a general concurrence that motor
gasoline should be exempted. But the
level of support and arguments made
for decontrol depend to a great extent
upon the particular situations of the
retailers who are speaking. And the
comments range from strong support
of the exemption, to support with
added protections, to support only
with the adoption of specified protec-
tions, some of which would appear to
frustrate a return of the competitive
marketplace which, in turn, is general-
1y believed to be the major benefit of
exemption. Some retailers have writ-
ten to the FEA and the Commission
opposing any change from existing
controls.

Branded lessee dealers ordinarily
have a single source of supply and,
conversely, are not free to shop for
surplus product at a price. The vast
majority of their.spokesmen seem to
consider the Petroleum Marketing
Practices Act essential for the survival
of most of these dealers. They cite
FEA figures showing that their
numbeér has declined 34.8 percent from
112,000 in the first quarter of 1972, to
73,000 in the fourth quarter of 1976.
Such retailers claim that they are
caught in a market squeeze for surviv-
al between their increased operati
costs, particularly their increase
rents by their supplier-lessors, and the
cutthroat price competition of their
nonbranded and private branded com-
petitors who sometimes sell product at
retail at prices which are at or below
the wholesale prices at which the
branded lessee deglers purchase the
same product.

A majority of wholesalers and retail-
ers appear to agree that in periods of
adequate supply, as have been experi-
enced since the lifting of the 1973 em-
bdrgo, the allocation regulations have
been more harmful than beneficial.
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Suppliers are required by the regula-
tions to reserve base period (1972) allo-
cation volumes for customers who
they know, because of changed condi-
tions during the 4 years of control, will
not lift those volumes. As a result sup-
pliers cannot and, therefore, will not
enter into new and/or expanded sup-
plier-customer relationships. And as a
further result, both wholesalers and
retailers contend that the allocation
regulations stifle competitioh.

A number of persons and {firms at all
levels of the motor gasoline distribu-
tion system see themselves as belng
hurt, or as possibly being hurt, by the

removal of controls. The reasons vary, *

but a major factor seems to be that
under controls the motor gasoline in-
dustry has not responded as rapidly as
it might have to changing market con-
ditions. Accordingly, there is consider-
able apprehension within most seg-
ments of the industry that when the
thaw in controls begins, numerous
changes will come about within a rela-
tively short period of time. This may
be generally disruptive of the market-
place and could be financially harmful
to some in the industry. But a large
part of the industry has expressed its
general disenchantment with controls-
and its preference to take the risks
which are inherent in returning to an
unregulated market.

. SpecraL Ruoie No. 4
TRANSITIONAL PERIOD PROTECTION

FEA did not expect supply disloca-
tions to occur as a result of motor gas-
oline exemption but did design special
rule No. 4 as a safeguard against un-
foreseen supply dislocations. This pro-
posal was not covered in the FEA anal-
ysis, but was the subject of consider-
able comment.

The comments on special rule No. 4
point up the main concerns that are
felt about the exemption proposal.
Price controls and allocation of gaso-
line since 1974 have restricted and pos-
sibly distorted normal market develop-
ment even though gasoline supplies
have generally been adequate. As each
marketer of gasoline has tried to maxi-
mize his profits, the restrictions have
been, in some cases, a protection
against predatory practices. The larger
companies with larger a trative
and legal expertise have been better
able to cope with the problems and
many wholesalers, jobbers, and retail-
ers fear that their supplier are thus
able to expand downstream and put
them out of business. Large refiners
seem to be the main worry, although
there is some concern about the small
refiners who benefit from certain spe-
cial treatment.

CONCERN ABOUT COMPETITION FROM
REFINERS

Concern has been voiced that suppli-
ers would effectively bankrupt their
customers by one of four methods:

14499

1. Refusal to provide products. A siz-
able number of retailers (and whole-
salers) are apprehensive that they will
lose their supplies with decontrol.
Some have been told by their suppliers
that they (the suppliers) intend to
withdraw from particular market
areas. Spokesmen for dealers who con-
sider this a threat seem to believe that
an abrupt pull-out must be avoided
and that a 2%-year phaseout is appro-
priate.

Other retaflers have been told by
their suppliers that they (the suppli-
ers) intend to terminate their relation-
ships with the particular retailers at
the earliest practicable date. Such re-
taflers generally favor special rule No.
4, usually with modifications, and/or a
State set-asided program. Still others
who are apprehensive of losing their
supplies notably nonbranded indepen-
dent marketers, favor the crude oil
equalization tax and access to gasoline
imports.

There is also the fear that certain
established categories of customer will -
be abandoned. Marketers falling in
these categories also want time protec-
tion and they want the option to
transfer to other categories that will
continue to be supplied.

Another concern is fhat suppliers
will abandon deliveries fo small full-
service stations and concentrate on
fewer high volume large stations on
Main-traveled roads. These stations
frequently require investment beyond
the financial resources of the lessee
dealers and owners of small stations.
Time Is required for these dealers to -
adjust.

The concern over abandonment of
supplies is felt most directly by lessee
dealers—operators of service stations
who lease their stations from their
suppliers, and who sell products under
his trade name. Since they have no
equity in the land or station they
cannot go to 2 new supplier, and they
have no vested rights that give them
priority consideration at any new loca-
tions. It has been proposed that if ser-
vice is to be discontinued, these deal-
ers be given options to buy the station
they now operate.

Those expressing concerns over
abandonment of supply usually con-
ceded the suppliers should have the
right to maximize profits. They only
want a guarantee that they will not be
thrown out of business without rea-
sonable chance to relocate, or to ar-
range new supplies.

2. Direct marketing by refiners in
low-cost, high-volume stations.
Throughout the testimony there ap-
pears a concern that the refiners are
planning to increase their direct mar-
keting operations by opening new effi-
cient service stations. These company
owned and operated stations would get
best locations and best treatment.
Marketers fear refiners are using their
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profits to finance expansion into gaso-
line stations rather than to expand re-
finery operation. Some have suggested
that shares of output be frozen to the
present proportion by class of .custom-
er and others (fewer) have suggested
that refiners should be legally ex-
cluded from diréct marketing. Dealers
feel some protection is needed lest
they be driven out of business by sta-
tions owned and operated by refiners.
They point out that if they are out of
business the refinery owned stations
will be able to charge monopoly or oh-
gopoly profits.

3. Charging prices that make it im-

possible to make a profit, Some dealers’

maintain that refiner-suppliers are in-
creasing their participation in direct
marketing operations and that they
subsidize the operations of their new
gasoline stations. Pump prices at these
stations are alleged to be below the
price which the independent station is
charged. In order to avoid being forced
out of business by what they consider
discriminatory price practices, some
wholesalers and retailers ask that
prices of gasoline be exempted from
controls but that the price differen-
tials between classes of customers be
maintained. Along this line, Continen-
tal Oil Co. has suggested that “compo-
nent pricing could be implemented,
which allows a marketer an opportuni-
ty to select a supplier because of the
service and prices he offers.”

4, Adding hidden charges to the cost
of gasoline, Dealers complain that
they will be.charged for maps, a tradi-
tional courtesy at service stations, and
that they will be charged for use of
credit cards. Refiners have not denied
that these steps are under consider-
ation. In a free market this might be a
cost item that would be offered by
some suppliers and not by others de-

pending on the .benefits to the ulti- .

mate customer, but dealers fear that
these steps during a transition period
will put them at a disadvantage with
company operated and discount com-
petitors. To a lesser degree, customary
business practice regulations are re-
quested by many branded dealers
(both lessee and operator owned) who
are apprehensive that changes in
credit terms and credit card practices
will result in an additional squeeze
upon their margins. ’

OTHER CONCERNS

Some refiners expressed a fear that
exemption will be subject to condi-
tions that will cause confusion and
extra paperwork and that there will be
restrictions that impair the ability of
the free market to react and give the
most efficient determination of sup-
plies and prices. Some trade associ-
ations and individual wholesale and
retail marketers also express a fear
that conditions attached to the ex-
emption will work against them and
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believe it would be better to go to a
completely free market.

Most State offices and many
keters expressed a belief that State of-
fices would -be more perceptive of the
needs of the market and therefore
they should be a key element in any
transition scheme. Emergency supplies
to0 meet problems that arise could
better be handled at a local level.
State set-asides are -considered by
some to be duplicative of the protec-
tion given by S.R. 4, but some feel that
it should be provided in addition.

PRICE MONITORING AND EMERGENCY
PLANS

The refiners genera.lly advocate that

- no monitoring of prices be undertaken,

and most specifically that there be no
established trigger to reimpose con-
trols. They maintain that this would
have the effect of continuing controls
in a veiled manner. Emergency plans
are recommended by more of the mar-
keters; some want. the present system
as a sta.ndby, but most seem to imply
that a flew pricing and allocation

system with a new base is needed. Al-.

though most members of the industry
oppose monitoring of their own oper-

- ations, it is generally recognized that

some record of prices and price
changes is needed. Most commentors
advocate avoidance of excess paper-
work.

Price monitoring is genera.lly not~
considered to be a good means to de-
termine when controls may again be
needed because processing of reports
takes too long. Wholesaler, retailer, or
State agency complaints about prob-
lems were suggested as offering a
better indication of problems, and a
more timely indication that action was
called for. While many of the mar-
keters recognized a need for standby
controls none seemed to advocate a
fixed set of recontrol indicators. Some
commentors suggest that the exemp-
tion cannot be considered without the
monitoring plan.

. LEGISLATION

A number of retailers and some
wholesalers indicated opposition to ex-
emption until certain guarantees were
incorporated into the law. One of the
most frequently expressed “needs”
was passage of HR 130, which would
give dealers some protection against a
complete cut-off of supply. Many con-
sider this is the most important single
feature.

The crude oil equalization tax was
also considered important by some. It
is also considered important that im-
ports be available to the wholesaler so
that they have an alternative to do-
mestic refined products in 8 rising
market. -

PRICE DIFFERENCE BETWEEN LEADED AND
UNLEADED GASOLINE

In addition to questions surrounding

the supply of unleaded gasoline, a

mar--

number of comments were directed at
the existing and potential price differ-
ential between leaded and unleaded
gas. The Administrator of the Envl-
ronmental Protection Agency com-
mented to FEA in connection with its
August 9 proposal, agreeing with the
central finding of the report that cur.
rent conditions do not warrant the
continuation of price and allocation
controls and that no shortage of gaso-
line is likely.to occur in 1979, However,
he indicated concern over the spread
between the prices of regular and un-
leaded grades of gasoline and asked
for an analysis of the potential impact
of decontrol on the relative prices of
unleaded and leaded grades. He fur-
ther urged that- provision be made for
the reimposition of price controls
should the spread between these two
grades increase significantly.

In a statement made by EPA at the
public hearing on November 30, the
concerns were discussed more specifi-
cally. In general, automobiles since
1975 have used catalytic converters to
meet air pollution control standards.
Because lead, which is added to gaso-
line to-boost the octane rating, de-
stroys the effectiveness of these con-
verters, EPA required the use of un-
leaded gas in vehicles using them, In
addition, EPA requires cars requiring
unleaded gas be equipped with a filler
inlet restricter. Only the smaller noz-
zles which are required on pumps dis-
pensing unleaded gas fit these cars.

It is illegal for a retailer or a fleet
owner to introduce leaded gasoline
into a car requiring unleaded. Because
of this and the practical difficulty of
“switching” if the small nozzles are on
unleaded gas dispensers, and small
price differential between leaded and
unleaded gasoline is not thought to
provide sufficent incentive for the cug-
tomer to purchase leaded gasoline for
use in cars requiring unleaded. Howev-
er, as the price differential increases,
it is feared that the incentive to save
the difference in price is likely to lead
to more widespread “switching.”

EPA admittedly does not have reli-
able information about the rate at
which “switching” may be occurring
although it has violations, especlally
among fleet owners. A recent survey
revealed that about 10 percent of
‘those automobiles required to use un-
leaded actually refueled with leaded.
EPA has little confidence in the 10
percent figure and admits it could be
higher or lower.

EPA indicates it is attempting to en-
force its unleaded gasoline regulations
by initiating an effort to prohibit re-
moval of the filler inlet restricters and
by an educational compaign by major
gasoline marketers to notify thelr cus.
tomers of the retailers legal liability.
However, they state that no reason-
ably sized enforcement program can
be completely effective at 300,000 gas
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stations if there is a substantial incen-
tive for noncompliance. They ask that
in the event of removal of existing
controls, institution of controls on
retail price differentials between
leaded and unieaded should be consid-
ered.

In a few other presentations similar
concerns were expressed. And some

said the problem was sufficiently seri- -

ous that an environmental impact
statement should be prepared. The
Office of General Counsel believes
-that the procedural question concern-
ing the EIS is one that must be re-
solved by the Secretary.

A large number of arguments
against- a mandated price differential
were presented, particularly by larger
refiners. The basic arguments are: (1)
EPA’s request to the Commission (or
the Department) to implement price
controls in this area is an abrogation
of its own responsibility to-enforce its
own regulations; (2) The problem of
catalyst abuse, particularly in the
early stages was predictable; the exis-
tence and scope of self-service gasoline
stations was known, the price differ-
ences between gasoline grades and
brands is not new; (3) intense competi-
tion for customers will work in this
area as well as it is now working in the
leaded area; (4) EPA should in addi-
tion to enforcing existing law, seek
new' authority, if needed, to cause
automobile manufacturers to make it
impossible to use leaded gasoline in
converter equipped cars; (5) it is not
legal to retain or institute controls
only on price differentials; (6) the
problem is one that should be solved
by periodic mandatory inspection of
motor vehicles and consumer educa-
tion. - N

There is general agreement that
leaded regular is the price leader in
many markets now. As the use of un-
leaded gasoline increases, as it will by
about 9 percent per year, competition
should occur in both leadéd.and un-
leaded. Thus, wholesalers or retailers
who attempt to unjustifiably raise the
differential for unleaded gasoline will
be” curtailed by competition. Some
commenters noted that even now, al-
though there are some high differen-
tials, many retailers continue to offer
unleaded gasoline at differentials of 2
to 3 cents per gallon. In summary, the
argument against controls in this area
is that the gasoline consumer has dem-
onstrated mobility in seeking the best
bargain and will continue to do so.
Price has always been 8 major factor
in the consumers’ decision on where to
trade, and those who wish to find un-
leaded gas will seek out the lowest
price. Accordingly, the most effective
regulator in this area will be competi-
tion.

It was also noted by many that the
problem of the differential began in a
period of price control and continues

-
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under controls. If the px:ice of unlead-

ed is restrained there may be no incen-
tive to increase capacity to refine it. In
addition to raising some of the argu-
ments set forth above, the Council on
‘Wage and Price Stability believes that
EPA proposal could, if implemented,
cause substantial cost increases in
leaded gasoline. It considers this to be
a regulatory proposal requiring an eco-
nomic analysls of the costs to be in-
curred.

CONCLUSIONS AND RECOMMENDATIONS

After reviewing the proposals and
the record of this proceeding and con-
sulting with the Secretary of Energy,
the Commission has reached the con-
clusions set forth below.

The Commission concurs In the pro-
posals of the Secretary that would
exempt motor gasoline from the man-

“datory pricing and allocation regula-

tions. It should be noted that no alter-
native system of price or allocation
controls was proposed or discussed in
this proceeding. Therefore the ques-
tions before the Commission was limit-
ed to whether or not the existing
sys‘,it.em of controls should be contin-
ue

The existing system of controls was
divised to cope with an emergency and
is not necessary nor effective in a
period of adequate supply. Moreover
the Economic Regulatory Administra-
tion agrees that the present system of
allocation controls would not be effec-
tive in the event of a supply interrup-
tion, and should be restructured for
use as a stand-by system.

During this proceeding there was
virtually unanimous agreement that

"the present system of allocation con-

trols is overly complicated, difficuit to
understand, expensive to comply with,
and extremely burdensome, particular-
1y to the smaller businessman.

‘With respect to price controls, data
indicates that in the present market,
gasoline is generally being sold below
ceiling prices. The need {or price con-
trols is of course, heavily dependent
on the forecast of supply and demand.
The projections by DOE indicate that
no serious shortage of gasoline is ex-
pected, with or without exemption
from controls. Prices will probably in-
crease in either case due to higher
costs of crude ol and necessary in-
creases in non-product costs. Assuming
an adequate supply of gasoline, the
extent to which the increased costs
will be passed on to the consumer will
be dictated, as it is now, by market
conditions.

Information in the record indicates
that exemption from controls may en-
courage refiners to increase their ca-
pacity. It seems relatively clear that
the lack of investment in added capac-
ity over the past years is at least
partly due to the inhibiting nature of
price controls. Accordingly the Com-
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mission agrees with the Secretary’s
conclusion that to the extent supply is
limited by lack of refining facilities,
exemption from controls can only be a
favorable factor, although there is no
guarantee that exemption will in fact
spur new investment.

The DOE projection of the demand
for gasoline Is necessarily dependent
on developments which cannot be pre-
dicted with certainty. Although some
questions regarding the analysis were
raised and some alternate statistics
presented, there was no competing
comprehensive supply-demand analy-
sis presented. The Secretary’s analysis
is a reasonable one and seems to bear
up under examination. Accordingly
the Commission concurs with the Sec-
retary in relying on the analysis and
belleves that the required statutory
{indings which are related to it, are
reasonably made.

The widespread dissatisfaction with
the allocation system does not mean
there Is agreement that the system
should be terminated immediately. A
transitional program is favored by
most marketers downstream of the re-
finers and appears to be necessary to
insure that there will be a reasonable
perlod in which to readjust supplier-
purchaser relationships. There were a
number of alternatives to the Secre-
tary’s one year transition program,
i.e., Special Rule No. 4. Some groups
favored a longer period, some more
elaborate and possibly unadministera-
ble systems, such as guaranteeing mar-
keters a profit. Some suggested, and
the Commission agrees, that Special
Rule No. 4, should be modified to in-
crease the protection given fo mar-
keters by deleting the requirement
that the purchasers must take sup-
plies in any three month period or lose
their entitlements. The deletion of
this provision, paragraph (f) of the
Rule, should insure that those mar-
keters who make good fzith efforts to
obtain new long term contracts, will
have access to supplies for the full
transitional year. .Accordingly, the
Commission concurs in the adoption
of Special Rule No. 4 with the recom-
mendation pursuant to-§404(b)X(2) of
the DOE Act, that paragraph () of
the Rule be deleted.

In the course of its consideration of
this matter the Commission noted sev-
eral areas of concern. Although no rec-
ommendations for changes under
§404(bX2) were made with respect o
these concerns, they were brought fo
the Secretary’s attention. .

The following correspondence sefs
forth the Commission’s preliminary
{indings and concerns, the Secretary’s
response thereto, and the final recom-
mendations of the Commission.
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By the Commission. ’
KeNNETH F. PLUMB,
Secretary.

APPENDIX A

FEDERAL ENERGY REGULATORY
COMMISSION, WASHINGTON, D.C.

Hon. JAMES R. SCHLESINGER, Secrefary,
Department of Energy, Washington,
FEBRUARY 3, 1978.

Dear MR. SECRETARY: By letter of
October 19, 1977, you forwardedto the
Federal Energy Regulatory Commis-
sion (Commission) proposed amend-
ments to the regulations under the
Emergency Petroleum Allocation Act
(EPAA) that would exempt motor gas-

oline from both.the Mandatory Petro- .

leum Allocation Regulations and the
Mandatory Petroleum Price Regula-
tions. You also forwarded proposed
“Special Rule No. 4,” which would es-
tablish a transitiondl motor gasoline
assignment program to be in effect for
one year following the exemptions, if
the exemptions become effective. The
Commission is considering the exemp-
tion amendments pursuant to section
402(c)(1) of the Department of Energy
Organization Act (DOE Act) and Spe-
cial Rule No. 4. under Section 404(a)
of the DOE Act.

Based on our review of this matter,
the Commission has arrived at the fol-
lowing preliminary conclusions: the
methodology used to evaluate this
issue and on which the proposed
amendments are based is reasonable,
and the findings are appropriate. Ac-
cordingly, the Commission, by this
letter, advises you that we have made
the tentative determination to concur

in the proposals to exempt motor gas-

oline from the pricing and allocation
‘regulations without making any “rec-
ommendations” as contemplated in
sections 404 (b) and (¢) of the DOE
Act. With respect to Special Rule No.
4, the Commission concludes that the
protection for marketers, to be derived
from the one year continuation of the
supplier-purchaser relationship, is nec-
essary. The Commission does, howev-
er, make a formal recommendation
that Paragraph (f) of Special Rule No.
4 be deleted. The Commission believes
that purchasers need the assurance of
continued access to a source of supply
for one year. The three month “use it
or lose it” feature of Paragraph (f) ap-
. pears to be unnecesarily restrictive,
mantle of protection deficient. There-
fore, the Commission recommends
that you substitute for Paragraph (f) a
requirement that the purchaser, upon
receipt of notification from its suppli-
er that the supplier-purchaser rela-
tionship will be terminated, notify said
supplier whether it wishes to maintain
its right to receive its allocation
during the one year period following
exemption. Such a requirement would

.
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permit the supplier to better utilize its
available supply yet provide the pur-
chaser maximum flexibility for utiliz-
ing the orie year assurance of contin-
ued access to a source of supply. The
Commission intends to make this rec-
ommendation within the contempla-
tion of Sections 404(b) and 404(c) of
the DOE Act.

The Commission herem solicits your
responses on these preliminary deter-
minations. Your comments will fulfill
our obligation to consult with the Sec-
retary prior to issuance of our final
recommendations as required under
Section 404(b) of the DOE Act.

In addition, the Commission wishes
to call your attention to three areas of
concern, with regard to which we look
forward to receiving your views.

In the proceedings before the Com-
mission a number of participants
stated that enactment of H.R. 130
(Dealer Day in Court legislation) was a
necessary bprerequisite to exemption.
This legislation, which provides addi-
tional protection to franchised dealers,

- is of particular importance to major

branded dealers. While the Commis-
sion makes no recommendation relat-
ing to this pendinglegislation, we wish
to bring to your attention the concern
expressed in this regard by several of
those who participated in our proceed-
ings, especialy since one of the policy
objectives in Section 4(b)(1) of the
Emergency Petroleum Allocation Act
is to “* * * preserve the competitive
viability of * * * branded mdependent
marketers.”

A second area of concern relates to
establishing a monitoring program to
review the price of motor gasoline sub-
sequent to the exemption. A number
of participants had views on this sub-
ject, ranging from assertions that the
proposed exemption could not be eval-
uated apart from the monitoring
system to allegations that no monitor-
ing system is necessary. It is our un-
derstanding that the Secretary is pres-
ently developing a comprehensive pro-
gram to momtor gasoline supply and
prices at each of the levels-in the dis-
tribution chain. The Commission rec-
ognizes that such a system might con-
stitute a burden, particularly on the
small businessman, but we conclude
that the monitoring system would be
useful to measure the impact of decon-
trol, and to provide a basis for a timely
response should the market respond
differently than. predicted. According-
ly, the Commission wishes to note its
support for your effort to develop and
implement a reliable gasoline supply
and price monitoring program at each
level of the industry.

Finally, some participants expressed
concern over a possible increase in the
price differential between leaded and
unleaded gasoline. Although. it ap-
pears likely that competition for the
unleaded user’s business will keep the

price of unleaded gas from rising dis-
proportionately, the Commission be-
lieves that this price differential
should be closely monitored. We would
also suggest that steps be taken in coo-
peration with the Environmental Pro-
tection Agency to develop contingency
responses to deal with any unjustified
increase in this price differential,

As stated above, the preliminary de-
terminations and views of the Com-
mission included in this letter are for-
warded to you for consideration. As re-
quired by Section 404(b), the Commis-
sion will await your response before
taking final action with regard to the
proposed exemption and Special Rule
No. 4.

By direction of the Commission,

CuARLES B. CURTIS,
Chairman.

APPENDIX B

. DEPARTMENT OF ENERGY,
Washington, D.C,, March 7, 1978.
Hon. CeARLES B. CURTIS,
Chairman, Federal Energy Regulatory Com-
mission, Washington, D.C.

Dear MR. CHAIRMAN: This is in re.
sponse to your letter of February 13,
1978, concerning the tentative deter-
mination of the Commission to concur
in the proposals to exempt motor gas.
oline from the Mandatory Petroleum
Allocation and Price Regulations, As
part of the consultation process con-
templated by Section 404 of the De-
partment of Energy Organization Act,
Pub. L. 95-91 (“DOE Act”), you solicit-
ed my response to the Commission’s
preliminary determinations, as well as
to other concerns the Commission has
in this matter, before issuing the final
recommendations permltted by Sec-
tion 404.

With respect to Special Rule No. 4,
the 'proposed transitional assignment
program for the post-exemption
period, you advise that the Commis-
sion has tentatively agreed that such a
program is necessary for a one year
period. However, the Commission in-
tends to recommend formally the dele-
tion of paragraph (£f) of the proposal,
which would have required wholesale
purchasers to continue purchasing
their full allocation entitlement from
their base period supplier in order to
remain eligible for relief under the
Special Rule. Instead, the Commission
recommends that a provision be sub-
stituted whereby a purchaser receiving
a notice from its base period supplier
terminating a supplier/purchaser rela-
tionship wpuld be required to notify
its base period supplier that it wishes
to maintain its right to receive its allo-
cation during the one year period fol.
lowing exemption.

I accept the tentative recommenda-
tion that paragraph (f) of the pro-
posed Special Rule be deleted in order
to amplify the protection to be afford.
ed marketers.. However, rather than
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inserting the substitute notification
provision the Commission suggests, 1
suggest as an alternative that para-
graph (b) of the proposed Special Rule
be changed by deleting the require-
ment that purchasers apply for con-
tinuation of their existing supplier/
purchaser relationship at least 30 days
before a termination would be effec-
tive. This change would permit con-
- tinuation or reestablishment of the re-
lationship at any time during the year
following the effectiness of the exemp-
tion. This would provide even greater
assurance that purchasers would have
“continued - access to & source of
supply for one year” than the Com-
mission’s own proposal, would give the
supplier greater flexibility in utilizing
its available supply, and would provide
a more gradual transition into a de-
controlled market. I therefore respect-
fully request that the -Commission
- consider this alternative as its final
recommendation. The proposed lan-
guage of this alternative is enclosed.
You also noted three other matters,
not the subject of Commission recom-
mendations, raised by public com-
ments received by the Commission.
First, you note the importance of the
" enactment of pending Federal legisla-
tion relating to dealer franchise pro-
tection (H.R. 130, the “Dealer Day in
Court” bill) to major branded dealers.
The Department strongly supports
franchise protection legislation for
motor gasoline dealers that would pro-
tect them from arbitrary loss of fran-
chises. You also noted Commission
support for a reliable gasoline supply
and price monitoring program at each
level of the industry and a concern
over possible increases in price differ-
entials between leaded and unleaded
gasoline following decontrol. We

‘expect to develop and implement an °

appropriate price monitoring system
that would, among other things, moni-
tor the leaded-unleaded price differen-
tial. As you suggest, we intend to con-
sult with the Environmental Protec-
tion Agency in the development of any
contingency measures that may be

necessary to prevent or correct any .

unjustified increases in the differen-
tial. We are reviewing specific moni-
toring alternative, and intend to avoid
undue burdens, particularly upon
small businesses.

Sincerely, Joun F. O'LEARY,
‘ Deputy Secretary.
Enclosure (see Appendix C for iden-
tical enclosure).
APPENDIX C
FEDERAL ENERGY

REGULATORY COMMISSION,
Waskington, D.C., March 29, 1978.

Hon., James R. SCHLESINGER,

Secretary, U.S. Department of Energy, Wash-
ington, D.C. .

Dear M=. SeEcrReTARY: By letter of
October 19, 1977, you forwarded to the
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Federal Energy Regulatory Commis-
sion (Commission) certaln proposed
amendments to the regulations under
the Emergency Petroleum Allocation
Act (EPAA) that would exempt motor
gasoline from both the Mandatory Pe-
troleum Allocation Regulations and
the Mandatory Petroleum Price Regu-
lations. You also forwarded proposed
“Special Rule No. 4” which would es-
tablish a transitional motor gasoline
assignment program to be in effect for
one year following the exemptions,
should the exemptions become effec-
tive. These actions were predicated
upon your findings that,

(a) The exemptions are consistent
with the public policy objectives in
Section 4(b)(1) of the Emergency Pe-
troleum Allocation Act;

(b) Motor gasoline is no longer in
short supply and that the exemption
will not have an adyerse effect on the
supply of oil or other products; and

(c) Competition and market forces
will provide adequate protection for
the consumer and the exemption will
not result in ineguitable prices for any
class of user.

The Commission has considered the
proposed exemptions pursuant to Sec-
tion 402(cX1) of the Department of
Energy Organization Act (DOE Act)
and Special Rule No. 4 under Section
404(a) of the DOE Act.

Since this is the first such review
under the DOE Act, the Commission
prefers first to outline its understand-
ing of its legal responsibility under
that statute. Since the statute also in-
eorporates portions of the Emergency
Petroleum Allocation Act and the
Energy Policy and Conservation Act,
we have undertaken a detailed review
of the legislative history of the EPAA,
the pertinent amendments to the Act,
and the history of the Energy Policy
and Conservation Act.

The DOE Act intended to vest in a
collegial body, independent of the Sec-
retary, major energy pricing and U-
censing matters, including “energy ac-
tions.” The law also provided, howev-
er, that the Secretary retain the au-
thority to propose energy actions, the
final authority to submit such actions
to Congress and the responsibility for
implementation of the pricing and al-
location programs., The Commission
has concluded that the Insertion of
the Commission in the process leading
up to the submission of a proposed ex-
emption to the Congress did not
change the baslc nature of the exemp-
tion process. The DOE Act continues
to place rellance on the expertise of
the Secretary and his employees and
contemplates the Commission accord-
ing due weight to the judgment of the
Secretary in these matters.

In performing its responsibilities
with respect to the proposals at hand,
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the Commission has reviewed the
record of the proceedings before the
Federal Energy Administration as well
as the record before the FERC. The
Commission recognizes that the law
does not require that a record be de-
veloped to support those findings
which the President must make prior
to forwarding a proposed exemption to
Congress. More specifically, although
procedures applicable to informal rule-
making were observed, there is no re-
quirement that the findings be based
on that proceeding, nor on any other
record developed expressly for the
purpose of proposing the exeniptions.
Nevertheless you have provided us
with a detailed analysis of the infor-
mation supporting your conclusions
with regard to the exemptions. This,
together with the written and oral
comments generated by these propos-
als, forms a substantial record on
which the Commission has relied ex-
tensively.

‘We wish to emphasize that the ques-
tion presented to the Commission and
the one discussed by the participants
in this proceeding was whether motor
gasoline should be exempted from the
existing price and allocation regula-
tfons. Whether or not alternative reg-
ulatory measures would be feasible
and/or desirable was not an issue
raised or addressed in the record and
accordingly has not been considered
by the Commission.

‘Within this context, the Commission
considered the asserted findings and
the accompanying analysis. The Com-
missfon also reviewed your analysis of
the potential impact of the proposed
exemptions.

By letter of February 3, 1978, the
Commission informed you of its pre-
liminary conclusions regarding the
proposed exemptions and Special Rule
No. 4. The letter advised you that the
Commmission had tentatively decided to
concur in the propoeals to exempt
motor gasoline from the mandatory
pricing and allocations regulations
without making any recommendations
pursuant to §404 (b) and (¢) of the
DOE Act.

With respect to Special Rule No. 4,-
the Commission notified you that it
intended to make a formal recommen-
dation that the three-month “use it or
lose it” feature of paragaph () of the
Rule be deleted. The Commission sug-
gested that paragraph (f) be replaced
by -a notification requirement. The
letter indicated that the Commission
believed the deletion of paragraph (f)
“s» s gwould permit the supplier to
better utilize its available supply, yet
provide the purchaser minimum flexi-
bility for utilizing the one-year assur-
ance of continued access to a source of
supply.”

In addition to the recommendation
with respect to Special Rule No. 4, the
Commission noted three other areas of
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concern, viz. the relevance to this
matter of H.R. 130 (Dealer Day in
Court legislation) the need for a com-
prehensive monitoring system, and the
potential price differential between
leaded and unleaded gasoline.

Your response to the preliminary de-
terminations was solicited with the un-
derstanding that the correspondence
would fulfill our obligation to consult
with the Secretary prior to issuance of
our final recommendations.

Deputy Secretary John O’Leary’s
letter of March 7, 1978, has been re-
ceived and reviewed by the Commis-
sion. The letter indicated acceptance
of the tentative recommendation that
paragraph (f) of Special Rule No. 4 be
deleted, but suggests an alternative to
the reporting requirement suggested
by the Commission. Specifically, it is

proposed to delete that requirement in .

paragraph (b) of the Rule that “* * *
purchasers apply to a regional office
for an assignment at least 30 days
before a termination would be effec-
tive.” With the necessary conforming
changes, the suggestion would result
in marketers having the right to con-
tinue or re-establish their purchaser/
supplier relationship for a period of
one year, if their good faith efforts to
secure a different supplier failed. -

The Commission concludes that the
alternative suggested is a reasonable
one, and is supported by the record
and reasons stated in the.letter. It is
consistent with the Commission’s
intent to permit suppliers to utilize
available supplies and, most impor-
tant, provides purchasers maximum
assurance of a continued access to
some source of supply for a full year.

The Commission also notes the re-
sponse to three areas of concern cited
in its February 3, 1978 letter. It sup-
ports the Department’s efforts to de-
velop a comprehensive monitoring
system which will include the price
differential between leaded and un-
leaded gasoline. The Commission has
reviewed the record regarding this
price differential and concludes that
the arguments against using the man-
datory pricing regulations to control
the differential are persuasive. Accord-
ingly, the Commission makes no rec-
ommendations pursuant to § 404 with
respect to the pricing of Ieaded/un-
leaded gasoline.

The examination that we made does
not provide a basis for reaching a con-
clusion different from your finding
that competition and market forces
will provide adequate protection for
the consumer and the exemption will
not result in inequitable prices for any
class of user. However, the Commis-
sion does invite your attention to the
fact that some commentors expressed
fear that under exemption the suppli-
er may pull out of low. density markets
with some serious loss of service to
rural populations. Related to this was
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a set of letters to FERC, and before
that to.-FEA, which represented that
higher gasoline prices would diminish
various social services and increase the
isolation of residents in remote rural
areas. By logical extension such con-
cerns are also related to the transpor-
tation isolation of residents in high
density, low income urhan areas.

It is not clear precisely what signifi-
cance gasoline prices do,or the present
system of allocation and price regula-
tion does, in fact have to these mat-
ters. If any significant relationship
should be found, it would influence
mobility, employment opportunity and
community stability. It is not clear,
moreover, to what extent regulatory
control with respect to gasoline would
be an efficacious method of public
action. : i

Although these matters were not
well formulated or supported in the
record upon which we have made this
review, they merit further attention.
The Commission therefore suggests
that, as a part of the implementation
of the decontrol proposal, the Depart-
ment of Energy should undertake in-
tensive analysis of the parameters of
these problems with a view toward de-
veloping such adjustment measures as
may be indicated.

In summary, the Commission after
consultation with the Secretary con-
curs in the adoption of the proposals
to exempt motor gasoline from the
provisions of the mandatory pricing
and allocation regulations. We concur
in the adoption of Special Rule No. 4
with the recommendation that para-
graph (f) of the Rule be deleted. The
Commission also recommends that
paragraph (b) of the Rule be changed
to delete the requirement that pur-
chasers apply for continuation of their
existing supplier/purchaser relation-
ship at least 30 days before a termina-
tion would be effective. The Commis-
sion further recommends that certain

conforming changes in the Rule be

made. The revised Rule, incorporating.
the Commission’s recommendations is
attached.

By direction of the Commission.

KENNETH F. PLOMSB,
Secrelary.

ProPOSED REvVIisiONS T0 Speciar. RULE
No. 4, APPENDIX TO SUBPART A, PART
231, TITLE 10 OF THE CODE OF FEDER-
AL REGULATIONS

(Additions to proposed special rule
appearing at 40920 FEpERAL REGISTER,
August 12, 1977, indicated by italics;
deletions indicated by brackets.)

1. Scope. Notwithstanding the ex-
emption of motor gasoline from the
Mandatory Petroleum Allocation Reg-
ulations, this Special Rule provides for
the establishment of a transitional as-
signment program for motor gasoline
for the months [ 1977
through —————19781.

2. Transitional assignment program.
Notwithstanding any contrary provi-
sions of parts 205 and 211 of this chap-
ter, assignments of base period sup-
plies and base period use for wholesale
purchasers of motor gasoline shall be
made in accordance with the provi.
sions of this Special Rule.

(a) No supplier/wholesale purchaser
relationship in effect under §211.9 of
this part as of [ 1977,]1 may be
terminated before [ 19781 by
a supplier except upon written notice
to the wholesale purchaser given at
least ninety (90) days prior to the date
on which the supplier intends to ter«
minate the supply relationship. A tor-
mination under this paragraph (a)
may only be effective at the end of the
period corresponding to a base perlod
coinciding with or following the expi-
ration of the ninety (90) day notice
period. Any such ninety (90) day
period may mnot begin prior to
—19771 ‘ .

(b) Any wholesale purchager which
has received a notice from its suppler
under paragraph (a) above shall make
2 diligent effort to locate an alternate
source of supply. If its effort is unsuc-
cessful it may apply to the appropriate
DOE Regional Office for a continu-
ation or reestablishment of its (cur-
rent] most recent mandatory supplier/
purchaser relationship, [but any such
application shall be made at least
thirty (30) days prior to.the date on
which the termination under para-
graph (a) is to become effective.] The
applicant shall certify to the DOE
that it has made a diligent unsuccess-
ful effort to locate an alternate source
of supply and shall set forth in its ap-
plication (1) the name and address of
its base period supplier; (il) its base
period use with that supplier for each
period corresponding to a base perlod;
and (ii) the names and addresses of
other suppliers contacted with respect
to the applicant’s efforts to locate an
alternate source of supply, the vol-
umes requested from each such other
supplier, and the dates of those con-
tacts. The applicant shall send a copy
of its application to its base perfod
supplier.

(c) If DOE determines that an appli--
cant has made a diligent unsuccessful
effort to locate an alternate source of
supply, DOE shall order a continu-
ation or reestablishment of the appli-
cant’s [existingl most recent manda-
tory supplier/purchaser relationship
for a period of up to three consecutive
periods corresponding to a base period.
While a continuation or reestablish-
ment order is in effect, the wholesale
purchaser shall again make a diligent
effort to locate an alternate source of
supply. If the wholesale purchaser is
again unsuccessful, it may again apply
for a continuation or reestablishment
in accordance with paragraph (b)
above.

™



(d) If DOE fails to take action on an
timely filed application under para-
graph (b) of (¢) filed at least 30 days
prior to the date upon which the ter-
mination of the supplier/purchaser re-
lationship which is the subject of the
application is to become effective, the
supplier/purchaser relationship shall
be automatically extended for a period
of one (1) month pending DOE action
on the application. If DOE fails to
take action on an late filed application
under paragraph (b) or (c) filed less
than 30 days prior to the date upon
which the ftermination of the supplier
purchaser relationshipl relief which is
the subject of the application is to
become effective, DOE may [issuel
order a temporary continuation
[orderl or reestablishment of a suppli-
er/purchaser relationship for a period
of one (1) month pending DOE action
on the application upon a showing by
the applicant of good cause for the
late filing.

(e) [DOE may issue with respect to
any supplier/purchaser relationship
no more than three (3) continuation
orders.] In no event may the provi-
sions of a continuation order be effec-
tive beyond —————1978.

[Paragraph (f) deleted in its entire-
tyl .

. 3. Non-discrimination requirement.
To prohibit any form of discrimina-
tion (including price discrimination)
which has the effect of circumventing,
frustrating, or impairing the objec-
tives, purposes and intent of this Spe-
cial Rule, the requirements of para-
graph (b) of §210.62 of this chapter
shall continue to apply to suppliers
which are subject to a continuation
order under the traditional- assign-
ment program of this Special Rule,
and to all suppliers which are still sup-
plying purchasers because they have
failed to give notice of intent to termi-
nate supplies or such termination has
not yet become effective. -

[FR Doc. 78-9012 Filed 4-5-78; 8:45 am) )

[6720-01]
FEDERAL HOME LOAN BANK BOARD
- {12 CFR Parts 521, 522, 523, 524, 525, 526,
527, 531, 5321
[No. 78-162}
FEDERAL HOME LOAN BANK SYSTEM

Proposed Reduction and Simplification of
Regulations

: MarcH 31, 1978.
AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rules.

SUMMARY: These proposed amend-
ments would reduce and simplify the
Regulations for the Federal Home
Loan Bank System. As described

PROPOSED RULES

below, unnecessary provisions would
be removed, other provisions would be
updated to express current Board
policy, and certain delegations of au-
thority would be made. Otherwise, the
proposed amendments are not intend-
ed to change the effect of the revised
sections, but only to clarify them and
remove unnecessary words.

DATE: Comments must be received
by: June 1, 1978.

ADDRESS: Send comments to the
Office of the Secretary, Federal Home
Loan Bank Board, 1700 G Street NW.,
Washington, D.C. 20552. Comments
are available for public inspection at
this address.

FOR FURTHER INFORMATION
CONTACT:

Harry W. Quillian, Associate Gener-
al Counsel, Federal Home XLoan
Bank Board, at the above address,
202-377-6440.

SUPPLEMENTARY INFORMATION:
The Federal Home Loan Bank Board
proposes changes to 12 CFR Parts
521-527, 531, and 532 to reduce and
clarify the language of those regula-
tions. Except as described below, the
ameridments are not intended to
change the meaning or effect of the
amended provisions. Proposed sub-
stantive changes are as follows:

(1) Section 521.5 would indicate that
Federal Home Loan Banks' (Banks')
checking accounts with the Treasurer
of the United States have been
changed to combined accounts in Fed-
eral Reserve Banks.

(2) Section 522.6 would reflect cur-
rent Board policy that Banks may de-
clare a dividend only at the end of the
year rather than twice per year as
§522.6 now provides.

(3) Section 522,13 would no longer
require that proof of loss be furnished
for Bank members to obtain duplicate
membership certificates. The board
believes such proof is unnecessary for
such non-negotiable certificates.

(4) Section 522.26 would not require
that a nominee for director of 2 Bank
be informed by registered malil of his
nomination, as present §522.23(d) re-
quires. The board believes this use of
registered mall is unnecessarily expen-
sive and time consuming. Also, the re-
quirement in present §522.23(b) that
each Bank member in a State for
which an elective directorship is to be
filled be sent a copy of the regulations

* governing nomination and election of

directors would be deleted. The Board
believes Bank members normally pos-
sess copies of such regulations and
providing additional copies is super{lu-
ous.

(5) Section 522.60 would permit each
Bank to establish directors’ fees
within limits set by the Board, rather
than subject to Board approval, be-
cause the Board presently limits such
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fees by policy rather than by speciiic
approval.

(6) Section 522.71 would no longer
require that compensation of Banks'
outside legal counsel be subject to
Board approval. The Board believes it
has sufficient opportunity to review
such compensation when it considers
the Banks’ budgets.

(1) The proposed amendments would
delete from §522.72(e) the provision

" specifically excluding from the indem-

«

nification provisions an action termi-
nated more than one year before their
adoption. The section was adopted in
1958 and such specific exclusion ap-
pears superfluous.

(8) Section 522.81 would provide for

. withdrawal from the “imprest fund”

maintained by the Office of Finance
on the signature of the Director of
that Office or of another person or
persons designated by the Board. Be-
cause present regulations provide for
such other persons or persons to be
designated by the Director, withdraw-
al from the “imprest fund” would be
precluded in the Director’s absence if
no such person had been so designat-
ed.

(9) The provisions in §§523.10(g) (4)
and (5) that time and savings deposits
and bankers’ acceptances of an insured
bank are not liquld assets if consider-
ation was received from a third party
for making them would be deleted.
‘The Board belleves that such activity
by a third party is improper but does
not directly affect the liquidity of the
asset.

(10) Under §524.1(a) a2 Bank’s board
of directors would be permitted to au-
thorize acquisition or disposal by Bank
officer(s) of securities qualifying as li-
quidity for deposits under the Invest-
ment Policy of the Board. Present
§524.2(a) permits such authorized ac-
quisition or disposal of securities ma-
turing or redeemable within 13
months.

(11) Under §524.1(c) advances to
members maturing within 18 months
secured by home mortgages or obliga-
tions of the United States would quali-
{y as investments under section 11(g)
of the act. Present §524.2(c) restricts
such qualification to advances matur-
ing within 1 year. This change would
conform to present Board policy.

(12) Section 524.2-2, which autho-
rizes Banks to acquire home mort-
gages for the primary purpose of plac-
ing them in a trust or pool backing an
issue or issues of trust certificates or
other securities to be guaranteed by
the Government National Mortgage
Association, would be deleted. The
Board belléves such authority is no
longer useful in view of the creation of
the Federal Home Loan Mortgage Cor-
poration subsequent to adoption of
§524.2-2.

(13) Section 524.3 would reflect that
negotiated rates normally apply to in-
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terbank borrowing rather than rates
established by the Board.

(14) Under proposed §524.4, a Ba.nk S
board of directors may set interest
rates on time deposits without refer-
ence to a range of rates set by the
Board. The Board believes Banks
should have flexibility to change rates
as necessary.

(15) Section 524.7 would delegate to
the Director or Deputy Director,
Office of the Federal Home ILoah
Banks, authority to approve issuers of
surety bonds and require that Banks
submit a copy, rather than a duplicate
original, of such bonds to the Board.
‘The Board believes this procedure will
adequately insure that Banks main-
t'c;,in proper coverage by sound compa-
nies.

(16) Section 524.11 would reflect pre-
sent Board policy, which requires each
Bank to maintain a checking account
with the Federal Reserve Bank of New
York rather than the Treasurer of the
United States. -

(17) Section 524.13 would provide
that accounting forms used by Banks
are subject to approval of the Direc-
tor, Office of the Federal Home Loan
Banks, but need not be submitted and
approved before they can be used. The
Board finds that the-large number of
forms in use makes prior approval of
all forms impractical.

(18) Section 525.26 would permit ad-
vances to Bank members secured by
their time deposits for periods up to 5
years or the maturity of the time de-
posit, whichever is less. Because matu-
rities of members’ time deposits with
Banks may exceed one year, the Board
believes advances which the deposits
secure should not be limited to one
year.

(19) Part 527 would be revised to re-
flect that, although funds contrinue to
be disbursed under that Part, applica-
" tions for allowances are no longer
being accepted.

(20) Subsections (b)eXd) and (e) of
§ 531.1 would be deleted because those
provisions merely restate' in greater
detail requirements already stated in
paragraph (a) thereof.

(21) Section 531.5 would be deleted
because the conditions which necess1—
tated it have terminated.

(22) Section 531.6 would be deleted
because it applies to a period of time
which has expired.

(23) The first sentence of paragraph
(d) of § 531.9 would be deleted, and au-
thority to approve obligations used to

- evidence advances to Bank members .

would be delegated to the Director or
Deputy Director, Office of the Federal
Home Loan Banks. The Board feels
such terms and conditions may be ade-
quately monitored without requiring
formal Board approval thereof.

Accordingly, the Board hereby pro-
poses to amend Parts 521-5217, 531, and
532, as follows:

PRCPOSED RULES

PART 521—DEFINITIONS -
1. Amend to read as follows:

§521.1 Act.

The Federal Home Loan Bank Act,
as amended (12 U.S.C. 1421).
§521.2 Bank.

A Federal Home Loan Bank,

§521.3 Board.

The Federal Home Loan Bank Board
or any official duly authorized to act
in its behalf,

§521.4 Creditor liabilities.

Obligations, secured or unsecured, of
a member.

§521.5 Deposxts in banks or trust compa-
nies.

Includes a deposit in another Bank
or a checking account of a Bank with a
Federal Reserve Bank.

§521.6 Home mortgage.

A mortgage on real estate in fee
simple, or on a leasehold of (a) not less
than 99 years which is renewable or
(b) not less than 50 years from the
date the mortgage was executed,
which comprises one or more homes or
other dwelling units, including first
mortgages, real estate sales contracts,

.and other classes of first liens com-

monly given to secure advances on real
estate by institutions in the State
where the real estate is located which

are authorized under the Act to.

become members, together with any
credit instrument secured thereby.

§521.6-1 Home. -

A structure designed for residential
use by one family.

§521.6-2 Other dwelling unit.

A combination of rooms, suitable for
a family, in a structure other than a
home, designed primarily for residen-
tial use.

§521.7 Member.

An ‘institution admitted to member-
ship in a Bank.

§521.8 Net assets.’

Gross assets less:

(a) The book value of shares pledged
to secure share loans;

(b) Unapplied credits on mortgage
loans;

(c) If carried as a liability—

(1) Mortgages in process; and

(2) Mortgages on real estate owned;

(d) Reserves for depreciation on
office building, fixtures, and furniture,

)

unless these assets are carried at net"

figures with reserves shown as a de-
duction from their original cost;

(e) Special reserves established
under § 545.18 of Subchapter C of this
chapter and similar reserves estab-

lished by State-chartered institutions
under State authority;

() Current expernses;

(g) Any similar item.

§521.9 Obligations of the United States,

All evidences of indebtedness isstied,
or fully guaranteed as to principal and
interest, by the United States.

§521.10 State.

Except as defined in §522.29 of this
subchapter, a State, the District of Co-«
lumbia, Guam, Puerto Rico, and the
Virgin Islands of the United States.

§521.11 Paid-in value of stock in a Bank,

Aggregate payments on the par
value of stock.

PART 522—ORGANIZATION OF THE BANKS
INCORPORATION

2. Amend §§522.1-522.76 to read as
follows:

§522.1 Charter.

A Bank’s organization certificate is
its charter.

CAPITAL

§522.5 Par value and price of stock,

The capital stock of each Bank in
excess of its minimum capital shall be
sold at par, unless the Board has fixed
8 higher price.

§522,6 Dividends.

A Bank’s board of directors may,
with approval of the Board, declare to
stockholders of record at close of busi-
ness on December 31 a dividend from
net earnings or undivided profits on
the paid-in value of capital stock out-
standing on that date. On stock pur-
chased during the dividend period,
dividends shall be computed (after de.
ducting amounts of any stock repur-
chased) only for the period such stock
was outstanding.

§522.10 Issuance of stock certificates.

A Bank shall issue to each new
member, as of the effective date of
membership, a certificate of stock in
the member’s name for the amount of
its stock subscription; but the Bank
shall hold certificates so issued until it
has received full payment therefor. If
a member changes its name, & new cer-
tificate shall be issued in the new
name.

§522.11 Stock certificates in consolida.
tions.

Upon consolidation of two or more
member institutions into one institu.
tion operating under the charter of
one of the consolidating institutions,
the stock subscriptions of the institu.
tions, other than the survivor, may be
refunded to the consolidated institu-
tion after adjustment to the minimum
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number of shares it must hold under
the act.

§522.12 Stock ecertificates in reorganiza-
fions.

If a member institution reorganizes
by transferring all or part of its assets
{0 another institution, the Bank shall,
subject to Board approval, and unless
the member’s stock is held to secure
advances, refund to the member the
value thereof (not to exceed the
amount paid in), or at its discretion, to
the institution acquiring the assets; or
if the institution acquiring the assets
has been approved for membership,
the Bank may apply such value to the
new member’s stock subscription.

§522.13 Lostor d‘stroj'ed certificates,
Banks may issue to replace lost or
destroyed certificates replacement cer-
tificates which show on their face that
* they are duplicates.

APPOINTMENT AND ELECTION OF
DIRECTGRS

§522.20 General.
Directors shall be appointed and

elected as prescribed in section 7 of
the Act. R

' §522.21 Term of appointive director.

The term of each appointive director
shall be four years.

' §522.22 Director
Rico.

Under section 7(e) of the Act, the
Federal Home Loan Bank of New York
shall have an additional elective direc-
tor to represent members in Puerto
Rico.

§522.23 Definition of member.

For purposes of §8522.24-522.27 the
word “member” means a member of a
Bank at the end of the calendar year
preceding the election.

representing  Puerto

§522.214 Location of member.

Under section 7(c) of the Act, a
member shall be considered located in
the State in which it has its principal
place of business. If 2 member’s princi-
pal place of business is not in a State,
the Board will designate a State in
which such member shall be consid-
ered located, and may in its discretion
change such designation from time to
time.

§522.25 Report of stock investment.

Each Bank shall, by May 31 of each
year, report to the Board, on pre-
scribed forms, the number of shares of
Bank stock each of its members was
required to hold at the end of the pre-
ceding calendar year. Such number
shall be conclusive for purposes of ap-
pointment and election of directors.
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§522.26 Designation and nomination of
elective directorship.

(a) By August 1 of each year, the
Board will (1) notify each member of
the number of elective directorships
designated for the State in which the
member is located; and (2) notify each
member in each State for which an
elective directorship is to be filled of
its right to nominate an eligible
person(s) therefor, and provide each
such member the following:

(i) A list of members located in its
State;

(i) A current list of directors of the
Bank of which it is 2 member, contain-
ing the name of each director, the
name and address of the member insti-
tution with which he is affiliated, and
the expiration date of his term; and

(ili) The nominating certificate.

(b) BEach member in each State enti-
tled under these regulations to partici-
pate in the election of directors may
by resolution of its governing bhody

‘nominate, or authorize one of its direc-

tors or officers to nominate, a quali-
fied person for each directorship to be
filled in its State. The nominating cer-
tificate must be received in the Wash-
ington, D.C., office of the Secretary to
the Board by September 4. *

(c) A letter will be sent to each nomi-
nee by September 18 informing him of
his nomination. However, no such
letter will be sent to any nominee (1)
then serving as an elective director
whose term does not expire until after
close of the calendar year during
which the election is being held; (2)
holding an appointive directorship,
unless the Secretary has receifved from
him, before September 4, notice of his
intention to be a candidate for a direc-
torship; or (3) determined by the
board to be ineligible under section
7(d) of the act. With such letter will
be sent a list of nominees, a copy of
these regulations governing nomina-
tion and election of Bank directors,
and a questionnaire. The completed
questionnaire must be received in the
office of the Secretary by October 3
for the nominee to have his name
placed on the election ballot. A nomi-
nee shall be eligible for election only if
his name is so placed on the ballot.

(d) Notwithstanding other provisions
of this section, if at any time nomina-
tions are required the members of a
Bank hold less than $1,000,000 of the
capital stock: of the Bank, the Board
will, in accordance with section 7(h) of
the Act, appoint a director(s) to fill
the place(s) for which nominations are
required.

§522.27 Election of directors.

(a) By November i, the Board will
malil to each member in each State for
which an elective directorship is to be
filled a ballot, & voting certification
envelope, a ballot envelope, and a self-
addressed envelope. The ballot will

14507

contain in alphabetical order the
name of each candidate to represent
the members located in such State
who has complied with the provisions
of §522.26, the name and address of
the member institution with which
each candidate is affiliated, the candi-
date’s title in the member institution,
and the number of votes the member
may cast, determined under the provi-
slons of paragraph (b) of this section.

(b) The number of votes each
member may cast shall equal the
number of shares of stock in the Bank
required by the Act to be held by such
member at the end of the calendar
year preceding the election, but not in
excess of the average number of such
shares required by the Act to be held
at the end of such calendar year by
members in such State.

(c) Each member entitled to receive
a ballot may, by resolution of its gov-
erning body, cast its votes or authorize
one of its directors or officers to cast
its votes for each of as many candi-
dates as there are directorships to be
{illed. The completed ballot shall be
placed in the ballot envelope, which

shall be sealed and placed in the certi- -

fication envelope. The certification
thereon shall be executed and the en-
velope sealed and mailed in the self-
addressed envelope fo the Secretary to
the Board and must be received by De-
cember 3.

(d) By December 15 the Board will
declare elected the candidate receiving
the highest number of votes cast, and,
wheére two or more directorships are to
be filled from the ballot, the board
will declare elected each candidate re-
ceiving the next succeeding highest
number of votes until the number of
candidates declared elected equals the
number of directorships to be filled. If
required by a tied vote, the Board will
declare elected one of the candidates
whose votes are tied.

(e) The Board will record the results
of the election in its minutes and
notify the directors elected of their
election. The Board will furnish each
member such results, including the
name of each candidzate, the name and
address of the institution with which

he is affiliated and his title therein,

the number of votes he received, the
number of members eligible to cast
votes for the directorship(s), and the
total eligible votes all such members
were entitled to cast.

(1) A1l election material shall be sent
to members by regular mail.

(g) Election ballois will not be
opened until after 5§ pm., esdt., De-
cember 3. Only ballots executed on
forms supplied by the board will be
considered. No ballot may be changed
after it is delivered to the Secretary,
who will preserve all ballots until the
end of the next calendar year. Ballots
may be inspected only by members of
the Board. If any date specified in
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§§ 522.25-522.27 falls on a Saturday,
Sunday, or holiday, the next business
day shall be included in the time al-
lowed. No nominating certificate, ques-
tionnaire, or ballot shall be considered
unless received in the Office of the
Secretary to the Board by the date
specified.

§522.28 Prohibition of actions influencing
votes,

No officer, attorney, employee, or
agent of the Board or 2 Bank may in-
dividually or collectively take any
action tending to influence votes for a
directorship in a Bank, and no person
shall include in any letter, literature,
or other paraphernalia, language or
any presentation indicating, directly
or indirectly, that the Board, or any
officer, attorney, employee, or agent
of the Board or a Bank supports the
candidacy of any person for an elec-
tive directorship. The Board, after
hearing, may consider any such action
grounds for dismissal from a director-
ship or may declare vacant the direc-
torship involved, or both.

§522.29 Definition of “State.”

As used in §§522.24, 522.26, and
522.27, a State, the District of Colum-
bia, or Puerto Rico.

COMPENSATION AND DUTIES OF
DIRECTORS

§522.60 Compensation,

Directors’ fees shall be established
by each Bank within limits set by the
Board.

§522.61 Duties.

Individually and - collectively, it is
the specific duty of each Bank’s direc-
tors to have the Bank comply with the
Act and these regulations. Directors
shall hold " meetings and perform
duties as prescribed in the Bank’s
bylaws.

SELECTION AND COMPENSATION OF
OFFICERS AND EMPLOYEES

§522.70 Selection, /

Officers, legal coumnsel, and employ-
ees of a Bank shall be elected or ap-
pointed in accordance with the Bank’s
bylaws. A full-time officer or employee
of a Bank shall not act in any capacity
for a member, other than the Federal
Home L.oan Mortgage Corporation, or
institution insured by the Federal Sav-
ings and Loan Insurance Corporation
under any understanding providing for
continuous or repeated services, or act
in any capacity for any such institu-
tion in any matter requiring action by
the Bank or any of its directors,
except when employed by, or with the

consent of, the Insurance Corporation-

in cases involving payment of insur-
ance, loans, purchases of assets or con-
tributions by the Insurance Corpora-
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tion under section 405 or 406 of the
National Housing Act, as amended.
These employment prohibitions shall
apply to counsel and attorneys of any
Bank, whether employed on a salary,
fee, retainer, or other basis, except
that, with prior consent of the Board,
and to the extent of such consent, any
such person may act as counsel or at-
torney for any institution regardless
of such prohibitions.

§522.71 Compensation.
(a) The board of directors of each

- Bank shall annually adopt and submit

to the Board for its approval an appro-
priate resolution showing the contem-
plated compensation of its President.
(b) The Board of directors of each
Bank may fix the compensation for

“each officer other than President

within ranges established by the

- Board and the total limits for such

compensation in the Bank’s approved
budget. Each Bank may establish the
amount and form of compensation of
all other' employees (including legal
counsel) within the limits set forth in
its approved budget. A Bank shall not
pay any director, officer, employee, or
other person a bonus.
&

§522,72 Indemnification.

(a) Definitions and rules of construc-
tion. (1) Definitions for purposes of
this section.

(i) Action. Any judicial or adminis-
trative proceeding, or threatened pro-
ceeding, whether civil, criminal, or
otherwise, including any appeal or

. other proceeding for review;

(ii) Court. Any court to which or in
which any appeal or any proceeding
for review is brought.

(iii) Pinal judgment. A judgment,
decree, or order which is not appeala-
ble or as to which the period for
appeal has expired with no appeal
taken.

(iv) Settlement. Includes entry of a
judgment, by consent or confession or
a plea of guilty or nolo contendere.

(2) References in this section to any
individual or other person, including
any Bank, shall include legal represen-

.tatives, sucessors, and assigns thereof.

(b) General. Subject to paragraph
(c) of this section, a Bank shall indem-
nify any person against whom an
action is brought or threatened be-
cause that person is or was a director,

‘officer, or employee of the Bank, for:

(1) Any amount for which that
person becomes liable under a judg-
ment in such action; and :

(2) Reasonable costs and expenses,
including reasonable attorney’s fees,
actually paid or incurred by that
person in defending or settling such
action, or in enforcing his'rights under
this section if he attains a favorable
judgment in such enforcement action.

(c) Reguirements. Indemnification
shall be made to such person under
paragraph (b) of this section only if:

-

(1) Final judgment on the merits is
in his favor; or

(2) In case of (i) settlement, (i) final
judgment against him, or (#{#) final
judgment in his favor, other than on
the merits, if a majority of the direc-
tors of the Bank determine that he
was acting in good faith within the
scope of his employment or authority
as he could reasonably have perceived
it under the circumstances and for a
purpose he could reasonably have be-
lieved under the circumstances was in
the best interests of the Bank or its
members. However, no indemnifica-
tion shall be made under this subpara-
graph unless the Bank gives the Board
at least 60 days’ notice of its intention
to make such indemnification. Such
notice shall state the facts on which
the action arose, the terms of any set-
tlement, and any disposition of the
action by a court. Such notice, a copy
thereof, and a certified copy of the
resolution containing the required de-
termination by the board of directors
shall be sent to the Secretary to the
Board, who shall promptly acknowl-
edge receipt thereof, The notice period
shall run from the date of such re-
ceipt. No such indemnification shall be
made if the Board advises the Bank in
writing, within such notice period, of
its objection thereto.

(d) Imsurance. A Bank may obtain
insurance to protect it and its direc-
tors, officers, and employees from po-
tential losses arising from claims
against any of them for alleged wrong-

.ful acts, or wrongful acts, committed

in their capacity as directors, officers,
or employees. However, no Bank may
obtain insurance which provides for
payment of losses of any person In.
curred as a consequence of his willful
or criminal misconduct.

(e) Payment of expenses. If a major-
ity of the directors of a Bank con-
cludes that, in connection with an
action, any person ultimately may
become entitled to indemnification
under this section, the directors may
authorize payment of reasonable costs
and expenses, including reasonable at-
torneys’ fees, arising from the defense
or settlement of such action. Before
meaking such payment the Bank shall
obtain an agreement that it will be
repaid if such person Is later deter-
mined not to be entitled to such in-
demnification.

(f) Ezxclusiveness of provisions. No
Bank shall indemnify any person re-
ferred to in paragraph (a) of this sec-
tion or obtain insurance referred to in
paragraph (c) of this section other
than in accordance with this section.

Durties oF OFFICERS

§522,75 General.

The President of each Bank shall be
its chief administrative officer. The
President and other officers shall have
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the powers and duties prescribed in
the Bank’s bylaws and these regula-
tions.

§522.76 President.’

The President shall -supervise each
member’s compliance with the act and
these regulations. He shall request a
member not so complying to do so, and
if the member does not thereafter
comply, shall report the matter, or
cause it to be reported, to the Board.

3. Amend paragraph (a) of §522.80
to read as follows:

OFFICE OF FINANCE™

-§522.80 General.

(a) An Office of Finance is hereby
established, which shall be located in
Washington, D.C. and shall perform
the functions set forth in § 522.81.

(b) * %%

(c)***

4, Amend the first two sentences of
paragraph (b) of §522.81 to read as
follows:

(a) * % &

- {b) The Oifice of Finance shall
maintain in a checking account in a
commercial bank approved by the
Board an “imprest fund” in a maxi-
mum amount approved by the Board.
Such bank account shall be subject to
withdrawal by check or draft signed
-by either the Director, or by another
person(s) designated by the
Board. * * *

5. Amend the first sentence of
§522.82 to read as follows:

§522.82 Budget and expenses.

The Office of Finance shall annually
submit to the Board by December 1 a
budget of its proposed expenditures
for the following calendar year. * * *

6. Amend the first sentence of para-
graph (a) of § 522.87 to read as follows:

§522.87 Budget and expenses.

(a) The Office of Neighborhood Re-
investment shall annually submit to
the Board by December 1 a budget of
its proposed expenditures for the fol-
Iowing calendar year. * * *

(b) * X %

7. Amend Parts 523, 524, and 525 to
read as follows:

PART 523—MEMBERS OF BANKS
APPLICATION FOR MEMBERSHIP

§523.1 Application form.
An applicant for membership shall

submit Board-approved forms in dupli-
cate to its district Bank.

§523.2 Examination and review of appli-
cation.

Bank officers designated by its board
of directors shall consider the applica-
tion and obtain any additional infor-
mation they consider appropriate.
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They shall make recommendations to
the board of directors or the executive
committee, which may also obtain ad-
ditional information, and which shall
send the application with its recom-
mendations -to the Board. Between
meetings of the board of directors or
executive committee, such officers
may, if authorized to do so by the
Bank’s board of directors, send appli-
cations and thelr recommendations to
the Board, and report their action to
the next meeting of the board of direc-
tors or executive committees, which-
ever occurs first.

§523.3 Board action on applications.

On receipt of notice of Board action,
the Bank will inform the applicant of
such action and, if the application is
approved, transmit to the applicant
the membership certificate received
from the Board.

§523.3-1 Automatic Board approval in
certain cases,

A member removed from member-
ship solely because its status as an in-
sured institution under the National
Housing Act is terminated by its con-
version to an institution Insured by
the Federal Deposit Insurance Corpo-
ration shall, on the effective date of
such conversion, be automatically ap-
proved by the Board as a member, if
its Bank has approved a request by
the member’s board of directors or
board of trustees for such member-
ship. In such case, all relationships ex-
isting between the member and the
Bank at the time of such conversion
may continue.,

STOCK SUBSCRIPTION

§523.4 Subscription.

An applicant shall subscribe for
stock when it applies for membership.

§523.5 Additional subscription.

At the end of the calendar year, a
Bank shall notify any member if addi-
tional stock subscription is required of
the member.

§523.6 Adjustments in holdings.

A Bank's board of directors may
from time to time increase or decrease
the amount of stock of any member to
conform to section 6(c) of the Act. If
such amount is decreased upon proper
application of the member, the Bank
shall pay for each share, on its surren-
der, the value thereof determined
under section 6(i) of the Act, or, at its
election, credit any part of such pay-
ment against the member's debt to the
Bank. A Bank may require a member
to give 30 days’ written notice of inten-
tion to apply for such a decrease, and
a member’s holdings shall not be re-
duced to an amount less than required
by section 10(c) of the Act. A Bank's
board of directors may by resolution
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designate the executive committee or
an ofiicer of the Bank to exercise
powers granted by this section.

§523.7 Excess subseription.

With Bank approval, 2 member may
subscribe for stock over the minimum
amount, if the law under which the
member operates so permits.

§523.8 Payment on subscription.

An applicant may, under section 6¢d)
of the Act, pay in installments for sub-
scribed stock. If an applicant’s admis-
sion to membership is substantially de-
layed following application, and it has
{urnished all information required and
complied with applicable laws and
Board regulations, it may make its
second payment on admission, and
succeeding payments as above pro-
vided. All other subscriptions shall be
paid in full before stock certificates
therefor are issued.

§523.9 Transfers.

To transfer stock a member shall
apply through its Bank for Board ap-
proval.

LiQqumITy

§523.10 Definitions for purposes of this
section, §§523.11, and 523.12.

(a) Cash. Cash on hand and un-
pledged demand deposits in a Bank, an
insured bank, or the Bank for Savings
and Yoan Associatlons, Chicago, Ill., .
but not gold in any form.

(b) Insured bank. A commercial bank
whose deposits are insured by the Fed-
eral Deposit Insurance Corporation,
not under control of any supervisory
authority. -

(¢) Liquidily base. A member‘s net
withdrawable accounts, or the policy
reserve of a member insurance compa-
ny required by State law, plus the
member’s short-term borrowings.

(d) Net withdrawable accounts. All
withdrawable accounts less the unpaid
balance of all loans secured by such
accounts.

(e) Short-term borrowings. All bor-
rowings payable on demand or in one
year or less.

() Obligations of the United States.
Evidences of indebtedness issued by
the United States, or issued by an
agency or instrumentality thereof and
fully guaranteed as to principal and
interest by the United States.

(g) Ligquid assets. The total of cash,
accrued interest on unpledged assets
which qualify as liquid assets under
this subsection or would so qualify
except for their maturities, and the
book value of the following unpledged
assets (including such assets held sub-
ject to repurchase agreement), as long
as principal and interest on such
assets are not in defauit:

(1) Time deposits in a Bank or the
Bank for Savings and Yoan Associ-
ations, Chicago, Illinois;
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(2) Except as the Board may-other-
wise direct in a specific case, obliga-

tions of the United States maturing in”

5 yearsor less;

(3) Obligations with 5 years or less
remaining until maturity, issued, or
fully guaranteed as’ to principal and_
interest, by:

(i) A Bank(s);

(ii) The Federal National Mortgage
Association;

(iii) The Government National Mort-
gage Association;

(iv) A Bank(s) for Cooperatives, in-
cluding the Central Bank for Coopera-
tives;

(v) A Federal Land Bank(s);

(vi) A Federal Intermediate Credit
Bank(s);

(vxi) The Tennessee Valley Author-

(viii) The Export-Import Bank of
the United States;

(ix) The Commodity Credit Corpora-
tion; or

(x) The Federal Financing Bank;

(4) Time and savings deposits in an
insured bank, including time deposits
held subject to repurchase agreement
and loans of unsecured day(s) funds
(Federal funds or similar unsecured
loans to insured banks) to an insured
bank, if:

(1) The total of all savings and time
deposits, including loans of unsecured
day(s)- funds, of the member in one
bank does not exceed the greater of
(a) one-fourth of 1 percent of the total
deposits of such bank (as shown by its
last published statement preceding the
date of deposit or acquisition by the
member), or (b) $40,000;

(ii) Except for loans of unsecured
day(s) funds such time deposits are (a)
negotiable and will mature in one year

or less, (b) not negotiable and will -

mature in 90 days or less, or (¢) not
withdrawable without notice and the
notice periods do not exceed 90 days;

(iii) Loans of unsecured day(s) funds
will mature in 6 months or less; and

(iv) The priority of claims of a
lender of unsecured day(s) funds is not
stibordinate to claims of deposxtors in
the borrower thereof;

(5) Bankers’ acceptances of an in- .

sured bank if:

(i) The total of all such acceptances
of the same bank held by the same
member does not exceed one-fourth of
1 percent of fotal deposits of such
bank (as shown by its last published
statement of condition preceding the
date of acceptance);

(ii) Such acceptances will mature in
9 months or less; and

(8) General obligations (other than
gold-related obligations) of any State,
territory, or possession of the United
;States, or political subd1v151on thereof,
'

(i) Such obligatxons continue to be
either (a) rated in one of the four
highest grades by the most recently
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published rating of such obligations by
a nationally recognized investment
rating service or (b) issued by a public
housing agency and have the full faith
and credit of the United States
pledeged under section 1421a(c) or sec-
tion 1437i(a) of Title 42 of the United
States Code, as amended; and

(ii) Such obligations will mature in 2
years or less.

(h) Short-term liquid assets.
total of cash, accrued interest on un-
pledeged assets which qualify as liquid
assets under subsection (g) of this sec-
tion, or would so qualify except for
their maturities, and the book value of
the following unpledged assets (includ-
ing such assets held subject to repur-
chase agreement):

(1) Time deposits specified in para-
graph (g)(1) of this section;

(2) Obligations specified in para«
graphs (g)(2) and (g)3) of this section,
;vhich will mature in 12 months or

ess;

(3) Time and savings deposits, in-
cluding loans of unsecured day(s)
funds, which qualify as liquid assets
under paragraph (g)(4) of this section
and, in the case of such time deposits
whlch are negotiable, except for loans
of unsecured day(s) funds, will mature
in 6 months of less;

(4) Bankers’ acceptances specified in
paragraph (g)(5) of this section which
will mature in 6 months or less; and

(5) General obligations specified in
paragraph (g)(6)(i)b) of this section
which will mature in 6 months or less;

§523.11 Liquidity requirements.

(a) General. Except as otherwise pro-
vided in paragraphs (b) and (d) of this
section, for each calendar month, each
member, other than a mutual savings
bank with an election under para-
graph (e) of this section in effect, shall
maintain an average daily balance of
liquid assets not less than 7 percent of
the average daily balance of its liquid-
ity base during the preceding calendar
month, and each member, other than
a mutual savings bank or an insurance
company, shall maintain an average
daily balance of short-term liquid
assets of not less than 3 percent of the
average daily balance of its liquidity
base during the preceding calendar
month.

(b) Exception. Instead of computmg
its liquidity requirement under para-
graph (a) of this section, 2 member
with less than $25,000,000 in total
assets -at the beginning of its current
fiscal year may, by resolution of its
board of directors, compute such re-
quirement as a percentage of its li-
quidity base as of the end of the pre-
ceding calendar month. Such election
shall remain in effect so long as the
member continues to meet the asset
requirement, unless sooner revoked by
resolution of its board of directors.

(c) Cealculation of average daily bal-
ance. For purposes of this section,

The-

§523.10, and §523.12, the “average
daily balance of liquid assets”, “‘aver-
age daily balance of short-term lquid
assets”, and “average daily balance of
the member’s liquidity base” shall be
calculated by adding, respectively, the
member’s liquid assets, short-term

,liquid assets, or liquidity base, as of

the close of each business day in a cal-
endar month, and for any non-busi-
ness day, as of the close of the nearest
preceding business day, and dividing
the respective total by the number of

-days in such month.
. (d) Reduction and suspension of li-

quidity requirements. The Board may,
to the extent and under conditions it
may prescribe, permit a member to
reduce its liquid assets below the mini-
mum amount required by paragraph
(a) of this section to meet withdrawals
or pay obligations. The Board may
suspend part or all of the liquidity re-
quirements of sald paragraph (a)
whenever it determines that condi.
tions of national emergency or unusu-
al economic stress exist. Any such sus-
pension, unless sooner terminated by
its terms or by the Board, shall termi-
nate after 90 days, but the Board may
again suspend part or all of such re.

. quirement at any time.

(e) election for mutual savings
banks. Any member mutual savings
bank may maintain liquid assets in ac-
cordance with this subsection instead
of the first sentence of paragraph (a)
of this section. Any such member so
electing shall maintain, for each calen-
dar month, an average daily balance of
liquid assets not less than 5 percent of
its average daily liquidity base balance
during the preceding calendar month,
except as otherwise provided In para-
graphs (b) and (d) of this section, and
such member shall maintain Federal
funds and commercial paper aggregat.
ing not less than the difference be-
tween (1) the amount of liquid assets
which, but for such election, would
have been required under the first sen.
tence of paragraph (a) of this section
and (2) the actual amount of its liquid
assets.

§523.12 Deficiencies and penalties.

(a) Calculation of deficiency. (1)
Except as provided in subparagraph
(2) of this paragraph, a member's
liquid assets of ‘short-term liquid assets

‘for any calendar month are deficient

in the amount that the average daily
balance of such assets for such calen-
dar month is less than the respective
minimum amount required under
§523.11.

(2) A member, other than an insur-
ance company, may reduce any defl-
ciency under subparagraph (1) of this
paragraph as follows:

(i) For the first month of a current
distribution period, by the amount’ of
its aggregate net withdrawals (excess
of withdrawals over cash savings re-
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ceived) from withdrawable accounts
during the last 3 business days of the
immediately preceding month and the
first 10 calendar days of the current
month; and

(i) For the second month of the
same distribution period, by one-half
of such amount of aggregate net with-
drawals; but

(iii) No such reduction shall reduce
the member’s liquidity requirement
below 4 percent of its liquidity base at
the end of the immediately preceding
distribution period.

(b) Calculation of penally. A
member shall calculate the penalty for
any deficiency under paragraph (a) of
this section by multiplying the
amount of deficiency by %= the sum of
2 percent and the annual interest rate
for advances of one year or less
charged by the member’s Bank on the
last day of the month in which the de-
ficiency occurred. The penalty for de-
ficiencies in one month in both liquid
assets and short-term liquid assets
shall be calculated only on the larger
deficiency. No penalty shall be calcu-
lated on any deficiency of $5,000 or
less unless the Board so directs in a
specific case.

(c) Assessment of penally; compro-
mise, - remission, or mitigation. The
Board hereby assesses a penalty
against each member in the amount
calculated under paragraph (b) of this
section. The Board may, on applica-
tion submitted by a member through
its Bank, compromise, remit, or miti-
gate, any such penalty before collec-
tion thereof. The President of such

Bank, or any officer thereof designat-,

ed by him, may, subject to conditions
he may impose, s0 compromise, remit,
or mitigate such penalty, if he deter-
mines: .

(1) The penalty would seriously
harm the member; or

(2) The deficiency resulted from
either:

(i) Temporary disruption of normal
operation caused by negotiation or im-
plementation of & merger or similar
transaction; or

(ii) Any situation beyond the control
of the member’s management. Howev-
er, no such penalty may be compro-
mised, remitted, or mitigated if the
member has failed to observe any con-
dition of a prior compromise, remis-
sion, or mitigation.

§523.13 Reports; records.

(a) Reports. By the 10th day of the
month following assessment of a pen-
alty under §523.12(c) a member shall
submif to its Bank a report regarding
such penalty on forms obtained from
the Board or the Bank.

(b) Records. Each member shall
maintain records verifying its compli-
ance with liquidity requirements pre-
scribed by the Board, and make them
available to the Board, or its represen-
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tative, during supervisory examina-

tions and at other times the Board
may direct.

§523.14 Payment of penalty.

‘When a member submits a report re-
quired by §523.13(a) it shall enclose a
check, payable to its Bank, in the
amount of the penaity for the month
covered by the report, unless the
meémber meakes application under
§523.12(c).

REPORTS AND EXAMINATIONS

§523.15 Reports, .

Each member shall make a report of
its affairs at the end of each half of its
fiscal year on forms prescribed by the
Board. The member shall send the
original report to the Board and one
copy to its Bank, within 30 days of the
date of the report. A savings bank may
submit, in place of such report, copies
of reports which it regularly submits
to the Federal Deposit Insurance Cor-
poration or to the State supervisory
authority and any additional informa-
tion required to determine its mini-
mum stock subscription.

§523.20 Examinations of members.

Examinations of members, if re-
quired because of inadequacy of State
examination for purposes of the
Banks, shall be made at least annual-
1y, as prescribed by the Board, and
their costs, as determined by the
Board, shall be paid by the member.

§523.25 Official membership insignia.

Members may display the approved
insignia of membership on their docu-
ments, advertising, and quarters, and
likewise use the words “Member Fed-

eral Home Loan Bank System.”
FLOOD INSURANCE
E ] t ] * *»

‘WITHDRAWAL AND REMOVAL FrOM
MEMBERSHIP

§523.30 Procedure for withdrawal,

A Bank shall submit to the Board
any notice of withdrawal filed with it
by a member. A member may cancel
its notice of withdrawal by notifying
the Board any time before the effec-
tive date of withdrawal.

§523.31 Procedure for removal.

(a) The following are grounds for re-
moving a member from membership:

(1) Failure to comply with any provi-
sion of the Act or regulation of the
Board adopted under it.

(2) Insolvency. Any member bullding
and loan association, savings and loan
assoclation, cooperative bank, or
homestead assoclation is insolvent if
its assets are less than its obligations.

(3) Management or home-financing
policies inconsistent with sound and
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economical home-financing or the pur-
poses of the Act.

(b) If the Board believes any such
ground exists, it will give the member
at least 30 days’ written notice of its
intention to terminate the member’s
membership. Such notice shall be
served as provided in Part 509 of this
chapter and state the grounds for such
action and the time and place of a
hearing at which the member may be
heard. Such hearing shall be conduct-
ed in accordance with Part 509.

PART 524—OPERATIONS OF THE BANKS

§524.1 Investments.

(a) Banks may acquire or dispose of
securities with prior approval of the
Board or its designated representa-
tives or in conformity with (1) authori-
zations of the Board or such represen-
tative or (2) stated Board policy. A
Bank’s board of directors may autho-
rize Bank officer(s) to acquire or dis-
pose of securities qualifing as liquidity
for deposits under the investment
policy of the Board as in the judgment
of the officer(s) is necessary in the op-
eration of the Bank. Any other acqui-
sition or disposition must be autho-
rized in advance by a majority of the
board of directors, executive commit-
tee, or investment committee consist-
ing of three or more persons a major-
ity of whom are directors of the Bank.
Single acquisitions or dispositions may
be so authorized, or acquisitions and/
or dispositions or securities of a stated
amount maturing within specified
dates as in the judgment of the
officer(s) designated in the authoriza-
tion are necessary in the operation of
the Bank, may be so authorized, for
perlods of 90 days or less.

(b) Compliance with sections 11 and
16 of the act shall be determined
based on the principal amount of obli-
gations of the United States.

(c) Advances to members maturing
within 18 months secured by home
mortgages or obligations of the United
States are investments in compliance
with section 11(g) of the Act.

(d) Cash reserves may be held tem-
porarily, awaiting investment opportu-
nity, without violating section 16 of
the Act.

§524.2 Loans guaranteed under the For-
eign Assistance Act of 1951,

‘With prior approval of the Board, a
Bank’s board of directors may autho-
rize it to acquire, hold, or dispose of
any of the following loans, or interests
therein, primarily to facilitate acquisi-
tion of participation interests in such
loans by members authorized to mzake
such investment:

(a) Housing project loans with any
guaranty under section 221 of the For-
elgn Assistance Act of 1961, as in
effect before December 30, 1969;
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(b) Loans with any guaranty under
section 224 of such Act, as in effect
before December 30, 1969; or

(c) Loans with any guaranty under
sections 221 or 222 of such Act, as in
effect after December 29, 1969.

Prior approval of the Board is not re-
quired to repurchase a participation
interest previously sold to a member.

§524.3 Transfer of funds between Banks.

Interbank borrowing shall be
through unsecured deposits bearing
interest at rates negotiated between
Banks. If agreement on terms cannot
be reached, the Director, Office of the
Federal Home 1,oan Banks, may estab-
lish terms. .

§524.4 Deposits from members.

(a) Banks may accept demand depos-
its from members, but shall pay no in-
terest thereon.

(b) Banks may accept time deposits
from members, reserving the right to
require notice of intention to with-
draw any part of such deposits. Rates
of interest paid on such deposits may
be set by the Bank’s board of direc-
tors, or between regular meetings
thereof, by a committee of directors
selected by the board, or the Bank
President if he is so authorized by the
board. Unless otherwise specified by
the board, a Bank President may dele-

gate to any officer or employee of the -

Bank any authority he possesses
under this subsection.

§524.5 Trustee powers.

A Bank may act as trustee of any
trust affecting the business of any
member or any institution or group
applying for membership or for insur-
ance of accounts, or any group apply-
ing for a charter for a Federal Savings
and Loan Association, if

(a) Such trust is created or arises for

the benefit of the institution or its’

savers, investors, or borrowers, or for
promotion of sound and economical
home financing; and

(b) In the case of applicants, the
Bank ceases to act as trustee if the ap-
plication is withdrawn or rejected. A
Bank may make reasonable charges
for services rendered in conmection
with such trust.

§524.6 Budgets.

As prescribed by the Board or its
designee, each Bank shall prepare and
submit to the Board for its approval a
budget and certification of compliance
of this subchapter signed by the Bank
president. Each Bank will operate
within such budget as approved or as
it may be amended by the Bank’s
board of directors within limits set by
the Board. Any amendment beyond
such limits must be submitted to the
Board for approval. The Director or
Deputy Director, Office of the Federal
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Home ILoan Banks, may approve
amendments within limits set by the
Board.

§524.7 Surety bonds.

Each Bank shall maintain adequate
surety bonds covering all officers, em-
ployees, attorneys, or agents having
control over, or access to, monies or se-
curities owned by the bank or in its
possession, The form, amount, and
issuer of such bonds shall be approved
by the Director or Deputy Director,
Office of the Federal Home Loan
Banks. Each bond shall require the in-
surer to notify the Board of cancella-
tion of the bond or reduction of its
coverage. A copy of the bond and evi-
dence of its continuation shall be sub-
mitted to the Board.

§524.8 Insurance, -

Each bank shall maintain insurance
required by law, and may maintain
any additional insurance its board of
directors considers necessary for its
protection.

§524.9 Safe-keeping accounts,

Securities owned by each Bank shall
be held in the Federal Reserve Bank
of New York or the ¥ederal Reserve
Bank of Chicago, subject to order of
the Secretary of the Treasury, who
will promptly transmit to the Federal
Reserve Bank concerned all orders af-
fecting such holding which the Board
delivers to him. However, a Bank may
arrange with a Federal Reserve Bank
or one of its depositary commercial
banks to hold United States Treasury
Bills or Certificates of Indebtedness
owned by it subject only to its order.
Any special series United States Trea-
sury Notes held by or for the account
of any Bank may be held with the
Treasurer of the United States or any
depositary designated by the Board.

§524.10 Securities heid in trust er as col-
lateral.

- Bonds and negotiable securities held
by a Bank as collateral or in trust
shall be placed in custody of a Federal
Reserve Bank or branch thereof, a fi-
nancial institution which is a member

‘of the Federal Reserve System or the

Federal Deposit Insurance Corpora-
tion, or under other arrangements ap-
proved by the Board. However this
section shall not apply to bonds and
negotiable securities held in custody
under the plan for holding security
transactions of member institutions
approved August 13, 1943.

§524.11 Depositaries.

Each Bank shall maintain 2 check-
ing account with the Federal Reserve
Bank of New York and such other de-

positaries as the Bank’s board of direc-

tors may designate, which depositaries
shall, unless otherwise authorized, be
members of the Federal Reserve

System or the Federal Deposit Insur.
ance Corporation.

§524.12 Donations.

A Bank may donate to charitable or-
ganizations, if in any calendar year, all
such donations do not exceed $5,000,
donations to any one such organiza-
tion do not exceed $1,000, and each
such donation is approved by the
Bank’s board of directors. Exceptions
to such limitations shall be made only
with prior approval of the Director or
Deputy Director, Office of the Federal
Home Loan Banks. ;

§524.13 Accounting.

Bach Bank’s accounting’ system is
subject to approval by the Board, and
its accounting forms are subject to ap-
proval by the Director, Office of the
Federal Home Loan Banks.

§524.14 Gold and gold-related transac.
tions.

No Bank may engage in any capacity

.or manner in any transaction or activ«

ity involving gold (inc¢luding gold coin)
gr gold-related instruments or securi-
ies.

PART 525—~ADVANCES

GENERAL PROVISIONS RESPECTING
ADVANCES ‘

§525.1 Limitations on advances.

A Bank shall not, unless the Board
otherwise directs, make advances to
any member exceeding in the aggre-
gate the lesser of (a) the amount for
which such member can legally obli-
gate itself or (b) 50 percent of its net
assets or (¢) 50 percent of its liability
for shares and deposits. .

§525.2 Extension of credit,

Each Bank’s board of directors shall
adopt, and review at least semiannual-
1y, a policy on extension of credit to
members consistent with this sub-.
chapter and stated Board policy. A
Bank’s officers designated by its board
of directors may extend or deny credit
and take other action consistent with
such credit policy. The board of direc«
tors shall require such officers to
report promptly to it or the executive
committee all actions taken under this
section and shall review such actions
for compliance therewith.

§525.3 Interest rates.

Rates of interest on advances to
members shall, within the range estab-
lished by the Board, be set by the
board of directors of each Bank, or be-
tween regular meetings of the board,
by a committee of directors selected
by the board, or the Bank President if
he is so authorized by the board.
Unless the board otherwise specifies, a
Bank President may delegate any au-
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thority he possesses under this section
to any officer or employee of the
Bank.

§525.4 Bank stock collateral

Under section 10(c) of the Act, a
Bank need not actually possess fully
paid stock certificates before making
an advance to a member, but such
stock should be assigned in the note or
other form of obligation used.

§525.7 Gold and gold-related securities in-
eligible as collateral.

No Bank may make an advance se-
cured by, or accept as security for any
obligation, gold or gold-related mstru-
ments or securities.

ADVANCES SECURED BY HOME
MORTGAGES OR OBLIGATIONS OF THE
UNITED STATES

§525.10 Terms of advances.

Banks may, under section 10 of the
Act, make advances to members for
periods up to 10 years secured by
home mortgages or obligations of the
United States. Banks may make to
members such advances secured- by
home mortgages up to $90,000 with re-
spect to dwellmgs in Alaska, Guam, or
Hawali.

§525.11% Determination of value of mort-
gage collateral.

Subject to limitations in the Act,
each Bank shall determine the collat-
eral value of each mortgage.

§525.12 Jeint home and business proper-
- ty; joint dwelling units and business
property.

An otherwise eligible home mort-
gage is not ineligible because the real
estate -also comprises improvements
other than a home or other dwelling
unit(s).

§525.13 Home
" $60,000.

A home mortgage originally written
for more than $60,000, or $90,000 with
respect to dwellings in Alaska, Guam,
or Hawaii, for each home or other
dwelling unit covered by the mortgage,
but reduced to not more than that
sum, may secure advances, if other-
wise eligible.

§525.14 Past due mortgages.

A home mortgage is “past due more
than 6 months when presented”, if
presented (a) 6 months after its final

mortgages exceeding

maturity date, (b) 6 months after the:

holder has declared a defaulf, or (¢}
when 6 months’ payments thereon
have accrued and remain unpaid after

_the holder of the mortgage could have
declared the whole debt due.

PROPOSED RULES

§525.15 Curing delinquencies on past due
mortgages.

Modification of a delinquent mort-
gage to make it eligible as collateral
must be in writing,

§525.16 Mortgage moratoria.

Banks may give full faith and credit
to acts of State legislatures extending
~home mortgage indebtedness.

§525.17 Mortgage collateral becoming
past due.

A home mortgage which becomes
more than 6 months past due while
held by a Bank as collateral may be re-
tained if the Bank obtains additional
collateral it considers adequate to
secure the loan.

§525.18 Mortgages subject to prior tax
liens.

A home mortgage on property sub-
ject to a prior tax lien Is eligible as col-
lateral unless there is substantial
danger such property will be sold for
taxes. Full consideration shall be given
to unpaid taxes when fixing the collat-
eral value of such mortgages.

§525.19 Reports on morigage collateral.

At least annually, each borrowing
member shall report to its Bank the
current status of each home mortgage
pledged to the Bank as collateral. The
form of such report is subject to ap-
proval by the Director, Office of the
Federal Home Loan Bank.

§525.20 Split mortgages.

If two or more mortgages on identi-
cal property secure a home mortgage
loan(s) only part of which is amortized
and otherwise qualified, the amortized
part may secure advances under sec-
tions 10(a) (2) and (3) of the Act, but
the unamortized part may secure ad-
vances only under section 10(aX3)
thereof. No such “split mortgage’ may
secure advances unless the entire
mortgage debt is pledged.

§525.21 Additional collateral

If eligible collateral for outstanding
advances becomes deficlent and the
Bank cannot correspondingly reduce
the amount of advances, it may obtain
?iny collateral to strengthen its posi-

on.

ADPVANCES ON OTHER SECURITY AND
UNSECURED ADVANCES

§525.25 Advances secured by other securi-
ties. .

Banks may, under section 11(g)(3) of
the Act, make advances to members
secured by securities other than obli-
gations of the United States, Iif (2) the
member may legally invest in such se-
curities and (b) the securities have a
readily ascertainable market value and
are not in default as to principal or in-
terest. Such advances shall not exceed
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the lesser of 80 percent of the market
value or principal amount of such se-
curities, except that advances secured
by Federal Home Loan Bank obliga-
tltpns may equal the face value there-
of.

§525.26 Advances secured by members’
deposits.

Under section 11(gX3) of the Act, ad-
vances secured by a member’s time de-
posits may be made up to the total
thereof for periods not exceeding 5
years or the maturity of such deposits,
whichever is shorter.

§525.30 Acceleration of maturity.

Unless the Board authorizes other-
wise, each note representing an ad-
vance under section 11(gX4) of the Act
shall permit the Bank to declare the
note immediately due if the borrower’s
creditor liabilities, excluding liabilities
to the Bank, exceed 5 percent of its
net assets.

§525.31 Advances to pay debts.

Under section 11(g)X4) of the Act, a2
Bank may make advances to a member
whose creditor 1llabilities other than
advances from the Bank exceed 5 per-
cent of its net assets, if such other Ii-
abilities will be thereby reduced below
that percentage.

§525.32 Short term advances.

In addition to advances permitted
under section 11(g)(4) of the Act, unse-
cured advances, or advances on any
kind of readily available security, may
be made to members under section
11(gX3) of the Act. Such advances
must be approved by the Bank’s ex-
ecutive committee, 2 majority of its di-
rectors, or two of its officers. Except
with prior approval of the Board, the
aggregate unpaid principal of ad-
vances made under this section and
any other advances having an unex-
pired maturity of more than 30 days,
excluding advances under §525.10,
§525.25, or §525.26, shall nof exceed 5
percent of the member’s withdrawable
accounts.

ADVANCES T0 NON/MEMEER
MORTGAGERS

§525.33 Lines of credit.

A Bank’s board of directors or execu-
tive committee may establish a line of
credit for each prospective non-
member mortgagee under section 10b
of the Act.

§525.34 Eligible institutions.

The term “chartered institutions
having succession and subject to the
inspection and supervision of some
governmental agency’ in section 10b
of the Act means institutions subject
by law to continual examination and
supervision by some competent gov-
ernmental agency. An institution may
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not qualify merely by contracting with
the Federal National Mortgage Associ-
ation, the Federal Housing Adminis-
tration, or a similar agency to audit or
examine it.

§ 525.35 Rates of interest..

Because non-member mortgagees
have no capital investment in bank
stock, rates of interest on advances to
them shall be at least one-half of 1
percent, but not more than 1 percent,
higher than rates charged to mem-
bers, unless the board authorizes oth—
erwise.

§525.36 Application for advances. -
Applications by non-member mort-

gagees shall be in writing on forms ap-

proved by the Director, Office of the

Federal Home Loan Banks. A Bank -

may deny such an application or grant
it on terms no more liberal than apply
to advances to members.

PART 526—LIMITATION ON RATE OF RETURN

8. Amend §§ 526.1, 526.2, and 526.3 to
read as follovys:

§526.1 Definitions used in this part.

(a) Member. A member as defined in
§521.7 of this subchapter, other than
a saving bank whose accounts are in-
sured by the Federal Deposit Insur-
ance Corporation or an institution
whose home office is located on
Guam.

(b) Certificate account. A savings ac-
count evidenced by a certificate which,
if held for a fixed or minimum term,
will receive a rate of return greater
than on regular accounts.

(c) Notlice account. A savings ac-
count evidenced by an account book
requiring the holder to give 90 days’
written notice before each withdrawal
from the account, except as applicable
law or regulation permits.

(d) Regular aeccount. A savings ac-
count that is not a certificate account
or a notice account.

(e) Savings account. Any withdrawa-
ble account.

(f) Relurn. Any economic benefit re-
ceived by any person on, or with re-
spect to, a savings account, except as
otherwise provided in § 526.2.

(g) Distribution period. The period
of time a member uses as a basis for
distributing a return.

(h) Announced rate. The rate of
return an institution has declared or
advertised it will pay or anticipates
paying for a distribution period or, if
none, the rate of return paid for the
immediately preceding distribution
period.

(1) Give-away. Any premium given
by a member to induce new savings ac-
counts or additions to existing ones.

(§) Supervisory Agent. The president
of the member’s Bank or any other of-
ficer or employee of the Bank desig-

{
PROPOSED RULES

nated by the Board as agent under
§§ 50110 or 501.11 of this chapter.

(k) Instrument. Includes any paper
writing by which payment or credit is
made.

(1) Transaction account. A regular
account of a member from which the
owner may make withdrawals by nego-
tiable or transferable instruments to
make transfers to third parties and
which consists of funds deposited to
the credit of, or the entire beneficial
interest is held by, one or more indi-
viduals, or of a corporation, associ-
ation, or other organization operated
primarily for religious, philanthropic,
charitable, educational, fraternal, or
other similar purposes and not operat-
ed for profit.

(m) Public unit account. Any savings
account held by—

(1) An officer, employee, or agent of
the United States having official cus-

- tody of public funds and lawfully in-

~

vesting them in an institution whose
accounts are insured by the Federal
savings and Loan Insurance Corpora-
tion.

(2) An officer, employee, or agent of
any State of the United States, Puerto
Rico, or the Virgin Islands, or any
county, municipality, or political sub-
division thereof, as defined in § 561.5a
of this chapter, having official custody
of public funds and lawfully investing
them in such an insured institution in
such State, Puerto Rico, or the Virgin
Islands, respectively.

(3) An officer, employer, or agent of
the District of Columbia having offi-
cial custody of public funds and law-
fully investing them in such an in-
sured institution in the District of Co-
lumbia.

§526.2 Maximum rate of return.

(a) Prohibition on paying more than
the maximum prescribed rate. Except
as this part provides, no member shall
pay a return, directly or indirectly, by
any means whatsoever. No member
may pay a return at a rate exceeding
the applicable maximum rate pre-
scribed by the Board.

(b) Exceptzons Notmthstandmg any
reduction in such maximum prescribed
rates, 2 member may pay a return on
any savings account outstanding on
the date of such reduction, as follows:

(1) Regular account. At the an-
nounced rate, for any part of a distri-
bution period occurring before such
effective date.

(2) Certificate account. At the rate
specified in the certificate, for such
period, including any renewal period,
as the account remains outstanding.

(¢) Grace periods in compuling

" return. Members may treat funds re-

ceived by the 10th of the month as if
received on the first, and funds with-
drawn during the last 3 business days
of a calendar month ending a distribu-

tion period as if withdrawn at the end
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of such month, even if thereby the ef-
fective rate of return exceeds the
maximum prescribed rate.

(d) Compounding., In calculating
rate of return, the effect of compound-
ing may be disregarded.

(e) Loans secured by savings dc-
counts. In calculating rate of return,
the effect of monthly loans secured by
a certificate or regular account equal-
ling the proportionate amount of the
announced rate for the distribution
period may be disregarded. A member
shall make no other loan secured by a
savings account at a rate of interest
less than 1 percent per year more than
the rate of return on the account.

(f) Give-aways. In calculating rate of
return, the value of give-aways shall
not be included, if:

(1) The give-away is part of a nonre-
curring promotional campaign to in-
crease savings accounts; and

(2) The cost of the glve-away to the
member (excluding any shipping and
packaging costs) does not exceed—

(i) $5.00 for investment of less than
$5,000.

(i) $10.00 for investment of $5,000 or
more.

(g) Cualculation. of earnings. The
time factor used to calculate earnings
on a savings account shall be a frac-
tion having as numerator the actual
number of days funds in the account
earn a return and as denominator 365
or, in leap year, 366. If an account ma-
tures in multiples of one month, ‘the
numerator may be the corresponding
multiple of 30 days. A time factor of
360/360 may also be used, but a time
factor of 365/360 may be used only if
the Supervisory Agent determines the
member would otherwise be at a disad-
vantage competing with other finan-
cial institutions in its savings service
area.

§526.3 Maximum rates of return payable
by members on savings accounts.

(a) Except as provided in §526.3-1
for certificaté accounts of $100,000 or
more, N0 member may pay an annual
rate of return on a savings account. ex-
ceeding the applicable maximum per-
centage, as follows:

(1) 5.25 percent—regular accounts.

(2) 5.175 percent—notice accounts,
except public unit accounts, which
may receive a rate of return as pre-
scribed in § 526.3(c), and certificate ac-
counts of $1,000 or more with a term
or qualifying period of 90 days or
more.

(3) 6.50 percent-—certificate accounts
of $1,000 or more with a term or quali-
fying period of 1 year or more.

(4) 6.75 percent—certificate accounts
of $1,000 or more with a term or quali-
fying period of 30 months or more.

(5) 7.50 percent—certificate accounts
of $1,000 or more with a term or quali.
fying period of 4 years or more.

(6) 7.75 percent—certificate accounts
of $1,000 or more with a term or quali-
fying period of 6 years or more.

A



(b) Ezxcepfions as to wminimum
amount. (1) If a Bank determines that
in the Standard Metropolitan Statisti-
cal Area, or county not in such Area,
in which a member has its home
office, a mutual savings bank with an
office therein is paying a return on de-
posits with a2 minimum amount lower
than the corresponding minimum pre-
scribed in paragraph (a) of this section
for certificates with the same maturi-
ty, the member may issue certificate
accounts of the same maturity in such
lower minimum amount.

«(2) If 2 Bank determines that in the
State in which & member has its home
office (i) the total amount of savings
capital in mutual savings banks ex-
ceeds 30 percent of total savings cap-
ital in mufual savings banks, savings
and loan associations, building and
loan associations, homestead associ-
ations, and cooperative banks and (ii)
a mutual savings bank with an office
in the State is paying a return on de-
posits with a minimum amount lower
than the corresponding minimum pre-
scribed in paragraph (a) of this section
for certificate accounts of the same
maturity, the member may issue certi-
ficate accounts of the same maturity
in such lower minimum amount.
~(3) Without regard to the minimum
amount requirements, 2 member may
pay a refurn as permitted by para-
graph’ (a) of this section on certificate
accounts issued under a plan providing
for paymert of a bonus if the saver
makes at least 12 regular monthly
payments.

(4) Without regard to the minimum
amount requirements, a member may
pay a return as permitted by para-
graph (a) of this section on certificate
accounts which qualify as retirement
accounts under section 401(d) or sec-
tion '408(a) of the Internal Revenue
Code of 1954.

(c) Exceptions as fo terms or qualify-
ing periods. A member may pay a rate
of return not exceeding the highest
rate permitted under paragraph (a) of
this section on any certificate account
which is (1) a public unit account of
$1,000 or more with a maturity of 30
days or more, or (2) a certificate ac-
count which qualifies as a retirement
account under section 401(d) or sec-
tion 408(a2) of the Internal Revenue
. Code of 1954 and has a term of 3 years
Oor more.

§§526.4 and 526.5 [Deleted]
9. Delete §§ 526.4 and 526.5.

§ 526.5-1 [Renumbered as § 526.3-1]

10. Renumber § 526.5-1 as § 526.3-1.
11. Amend §§526.6, 526.6-1, 526.7,
526.8, and 526.9 to read as follows:

§526.6 Advertising interest or dividends
- on savings accounts.

The following rules apply to adver-

tisements, announcements, or solicita- .

PROPOSED RULES

tions relating to interest or dividends
paid on a member's savings accounts:

(a) Annual rate of simple interest.
Interest or dividend rates shall be
stated within the applicable maximum
rate in terms of annual rates of simple
interest or dividends.

(b) Percentage yield based on one
year. If a percentage yield achieved by
compounding interest or dividends
during one year is stated, the annual
rate of simple interest shall be stated
with equal prominence, with reference
to the basis of compounding. A per-
centage yield based on the effect of
grace periods shall not be stated.

(¢) Percentage yield based on more
than one wyear. A total percentage
vield, compounded or simple, based on
more than one year, or an average
annual percentage yleld achieved by
compounding during more than one
year, shall not be indlcated.

(d) Time or amount requirements. I{
a stated rate is payable only on sav-
ings accounts that meet time or
amount requirements, such require-
ments shall be clearly and conspicu-
ously stated. XIf the time requirement
for a stated rate exceeds one year, the
required number of years shall be
stated with equal prominence, with an
indication of any lower rate(s) applica-
ble if the savings account is withdrawn
earlier.

(e) Penalty for early withdrawals. A
clear and conspicuous notice shall be
included stating that Federal regula-
tions require a substantial interest
penalty for withdrawal from a certifi-
cate account before maturity. Such
notice may state, “A substantial inter-
est penalty is required for early with-
drawal.”

(f) Profit. Interest or dividends paid
on savings accounts shall not be called
“profit.”

(g) Accuracy of adverlising. No rep-
resentation may be inaccurate or mis-
leading.

(h) Solicitation of savings accounts
Jor members. This sectlon applies to
any person or organization soliciting
savings accounts for a member.

(1) Gold. Any statement that any
portion of interest of dividends is pay-
able in gold (including gold coin), gold
related Instruments or securities, or an
amount of money determined in any
manner related to gold is prohibited.

§526.6-1 Disclosure on acceptance.

A member accepting a certificate ac-
count deposit shall give the depositor
-a written description of the applicable
premature withdrawal penalty. Such
statement need not be given on renew-
al of an existing certificate account.

§526.7 Penalty for early withdrawal.

(a) For any certificate account
issued after October 31, 1973 (except
as paragraph (b) of this section pro-
vides), a member other than an in-
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sured institution, shall impose the fol-
lowing conditions on any withdrawal
before the end of the term or qualify-
ing period: (1) The account holder
shall receive interest or dividends from
the date of issuance of the account on
the amount withdrawn at a rate not
exceeding the rate being paid on regu-
lJar accounts; and (2) the account
holder shall pay a penalty of at ledst
(1) the interest or dividends at such
rate for 90 days (3 months) on the
amount withdrawn or (ii) all interest
or dividends at such rate (since issu-
ance or renewal of the certificate ac-
count) on the amount withdrawn.

(b) Such penalty need not be applied
if (1) such withdrawal is made after
death of the owner of the account; the
“owner” is an individual who at death
had full legal and beneficial title fo all
or part of the account and full power
of disposition or alienation with re-
spect thereto, including but not limit-
ed to power of revocation with respect
to any trust, regardless of whether
such owner was a trustee, or which
such account comprises all or part of
the trust assets; or (2) the account
qualifies as a retirement account.
under section 401(d) or section 408(a)
of the Internal Revenue Code of 1954,
and withdrawal is made to distribute
the funds in the account following the
participant’s death or disability or
after he hecomes 59% years of age.

§526.8 Transaction accounts.

A member having its home office in
New Hampshire, Massachusetts, Con-
necticut, Rhode Island, Maine, or Ver-
mont may pay a return on transaction
accounts, as follows:

(2) The rate of return shall not
exceed 5.00 percent per year.

(b) A service charge may be imposed
for handling instruments relating to
such accounts.

(c) To the extent practicable, every
advertisement, announcement, or so-
licitation relating to such accounts
shall be limited to media directed
toward residents of New Hampshire, -
Massachusetts, Connecticut, Rhode
Island, Maine, or Vermont with a sub-*
stantial circulation or audience within
those states. Section 526.6 shall apply
to such advertisements, announce-
ments, and solicitations. !

§526.9 Payment of interest or dividends in
gold or its equivalent.

No member shall pay any interest or
dividend in (a) gold (including gold
coin), (b) gold-related instruments or
securities, or (c) an amount of money
determined in any manner related to
gold.

12. Amend Parts 527, 531, and 532 to
read as follows:

.
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PART 527—HOUSING OPPORTUNITY
ALLOWANCE PROGRAM

§527.1 General.

Title I of the Emergency Home Fi-
nance Act of 1970, Pub. L. 91-351, au-
thorizes the Board to disburse appro-
priated funds to Banks to adjust the
effective interest rates on advances to
member institutions and prescribe

. terms to assure. that such funds are
used to assist in providing housing for
low- and middle-income families. This
Part applies to loans for the purchase
of single-family dwellings.

§527.2 Definitions.

(a) Adjusted, annual income. The
total of—

(1) Adjusted gross-income as defined
in 362 of the Internal Revenue Code;
an

(2) “Tax-free” interest on govern-
mental obligations. .

(b) Allowance. A Housing Opportuni-
ty Allowance to be credited against in-
terest due on loans and Bank ad-
vances.

(d) Member instilulion. A member,
as defined in §521.7 of this sub-
chapter, whose accounts or deposits
are insured by the Federal Savings

PROPOSED RULES

.and Lioan Insurance Corporation or

the Federal Deposit Insurance Corpo-
ration, or which agrees to permit and
pay the cost of any examination the
Board may require to insure compli-
ance with this part.

§527.3 Middle-income families.

Middle-income families receiving an
allowance of $20 from. a member insti-
tution under an outstanding commit-
ment shall continue to receive that
allowance until the commitment ex-
pires.

§527.4 Low-income fam:ilies.
Low-income families receiving an

" allowance from a member institution

under an outstanding commitment
shall continue to receive that
allowance. Subject to recertification of
income category under §527.8, the
amount of such allowance and the
number of monthly payments against
which such allowance is credited are
based on the adjusted annual income
of the borrower when the application
for an allowance was approved, ex-
pressed as a percentage of the applica-
?le HOAP limits in the following
able:

Adjusted annual income as  Allowance for each of

Allowance for each of Total sllowances

percentage of maximum first 60 payments? second 60 payments?
HOAP limits
$25 [} $1,500
0 1,800
- 0. 2,100
20 3,600
25 4,200
- 30 4,800
35 5,400
40 6,000
45 6,600
50 7,200

The amount of the allowance may not exceed 75 per;:gnt of the principal and interest portion of a

monthly instaliment payment.

§527.5 Credits to member institutions.

(a) General. Each member institu-
tion shall receive from its Bank a
credit against interest due on advances
equalling the total amount of
allowances the member institution has
properly credited.

(b) Procedure. Each member institu-
tion crediting allowances during a
month shall, by the 20th day of the
next month, submit to its Bank a
report under paragraph (c) of this sec-
tion. Such member shall deduct from
any subsequent bill for interest due on
outstanding adyances from the Bank
an amount equalling the allowances so
reported, and remit only the net
amount.

(c) Form of report. The report re-
quired by paragraph (b) of this section
shall be on a form prescribed by the

Board and obtained from the Banks,
and shall be signed by an officer of
the member institution.

§527.6 Disbursement of funds to Banks.

Each Bank shall periodically submit
vouchers certifying the amount of
credits made under §527.5 by the Bank
against interest due on advances, and
the Board shall promptly disburse to
each Bank an amount equalling the
total amount of such credits properly
made by the Bank during the relevant
period.

§527.7 Retention of documents.

A member institution shall retain its
copy of each- application for an
allowance and the original of all other
closing documents required at the clos-
ing of the loan on which the allowance
is credited. ‘.,

§6527.8 Recertification of income,

If at the time of application for an
allowance under §527.4 the borrower’s
income did not exceed 60.9 percent of
the applicable maximum HOAP limfits,
such income shall be recertified after
the first 60 monthly installment pay-
ment are accepted by the member in-
stitution. The borrower shall provide
information for the member institu-
tion to determine the borrower’s con-
tinued eligibility and current income
category. If, at the time of such recer-
tification, the borrower's adjusted
annual income still does not exceed
the 60.9 percent limit, the borrower
may receive allowance credits on 60
additional monthly installment pay-
ments. The amount of such credits
shall correspond to the borrower's
income category in the table in §527.4,
as of the time of approval of the origi-
nal application for allowance or the
time of recertification, whichever is
lower. A copy of the recertification,
signed by an officer of the member in-
stitution shall be promptly submitted
to the member institution’s Bank.

PART 531—STATEMENTS OF POLICY

§531.1 Policy on advances.

(a) Banks may make advances to
members, subject to regulations and
restrictions the Board may prescribe.
Access by members to advances Is a
privilege which may be limited under
the act. advances may be made to
meet withdrawals, cover seasonal re-
quirements, and expand residential
mortgage portfolios. Advances shall
not be made to permit redemption of
accounts or payment of withdrawals
requested or suggested by the
member, but in a rare circumstance
and for compelling reasons, a Bank
may request the Board to approve
making such an advance. In making
advances to expand residential mort-
gage portfolios, Banks shall give due
consideration to soundness of credit,
need to stabilize home financing, dis-
couragement of building booms, and
prevention of distressed conditions in
housing and mortgage markets,

(b) Advances should be used to meet
clear needs for funds rather than to
take advantage of rate differential.
They should be made only for pur-
poses consistent with the Act. Mem-
bers should not seek credit in anticipa«
tion of withdrawals, credit should not
be granted to increase cash positions
or purchase securities, except to
permit the member to re-establish its
normal liquidity.

(c) Members’. loan commitments
should not exceed reasonable levels,
giving due consideration to (1) the
member’s condition and anticipated
cash flows, (2) residential mortgage
market requirements, and (3) the
amount of credit the member's Bank
has indicated it will make available.

Al
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(d) Regardless of previous credit de-
terminations, loan officers of Banks
. should carefully examine advance ap-
plications to determine if they should
be accepted, rejected, or modified. Par-
ticular attention should be given to
precise purposes .of the proposed ad-
vance and the type of properties and
transactions for which funds are
sought.

§531.4 Verification of collateral held by
members under trust receipt.

A member may retain documents
evidencing home mortgages it has as-
signed to its Bank to secure advances,
if it provides a trust receipt or other-
wise agrees to hold such documents
for the benefit and subject to the di-
rection and control of the Bank. In
such cases, the Bank shall periodically
verify that such mortgages exist and
that the member has not intermingled
such documents with other docu-
ments. This verification should be
done by the member’s auditor when
the member is audited or, if the
member is not audited regularly, by
representatives of the appropriate su-
pervisory authority when the member
is examined. Such verification may
also be made at any time by a repre-
sentative of the Bank, and shall be so
made if the Bank was not satisfied
with the verification during the pre-
ceding 16 month period. Verification
shall be done in accordance with gen-
erally accepted auditing standands
and shall include tests, of the mem-
ber’s books, records, and documents
necessary to provide a reasonable basis
for a conclusion and certification

thereof. The Bank shall prescribe the .

type and form of certification.

§531.7 Distribution of maturities of certi-
ficate accounts of 1 year or more.

* * & * 4

§531.8 Guidelines relating to nondiscri-
mination in lending.

* & * *® L

§531.9 Inferest rates on advances.

Except as the Board may otherwise
provide, the following requirements
shall apply to advances by Banks to
their members:

(2) Obligations evidencing such ad-
vances shall, except under paragraph
(b) of this section, be written at rates
of interest within the range approved
by the Board, calculated on the

. unpaid principal balance from time to *

time outstanding, and Banks shall not,
except under paragraph (c) of this sec-
tion, collect interest on such advances
at a rate outside such approved range
of rates, so calculated;

(b) Obligations evidencing such ad-
vances may provide that the holder of
the obligation may (1) decrease the in-

PROPOSED RULES

terest rate thereon and (2) by giving
the member or principal obligor notice
specified in the obligation, not exceed-
ing 30 days, increase such rate to a
rate not in excess of the maximum
rate then permitted by the Board.

(c) Obligations evidencing such ad-
vances shall provide for an increase of
not less than 1 percent and not more
than 5 percent per year in the then
current rate on past due principal and
interest.

(d) All forms of obligations used to
evidence such advances, and the opin-
ion of Bank Counsel as to thelr valid-
ity in the jurisdiction(s) where they

will be used, shall be submitted for ap-.

proval to the Director or Deputy Di-
rector, Office of the Federal Home
J.0an Banks.

§531.10 Liquidating dividends in mergers.

(a) The Board will consider payment
to holders of savings accounts in a dis-
appearing Institution as part of =a
merger with a member as defined in
§526.1 of this chapter, a violation of
§526.2(a) of this chapter if the pay-
ment, together with any other return
to such holders, exceeds the maximum
rate of return prescribed in §526.3 of
this chapter. The term “merger” in-
cludes consolidations and bulk pur-
chases of assets in exchange for as-
sumption of savings accounts and
other lisbilities. However, payment as
part of a transaction involving bulk
transfer of assets without assumption
of savings accounts and other liabil-
ities would not be considered part of a
merger, and such payment would not
violate §526.3. In a merger of the bulk-
purchase-of-assets type, with assump-
tion of savings accounts and other li-
abilities, & disappearing mutual insti-
tution is not actually liquidated so as
to entitle holders of its savings ac-
counts to a distribution of its net
worth. For these purposes, a savings
account is considered assumed unless
full payment therefor has been made

- to the holder.

(b) The Board will not consider a
payment by a disappearing non-
member institution to holders of its
savings accounts, in contemplation of
& merger with a member, but before
execution of & merger commitment, a
violation of §526.2(a). However, in
acting on any sapplication wunder
§§546.2 or 563.22 of this chapter, the
Board will consider relevant to the in-
surance risk of the Federal Deposit In-
surance Corporation the effect of any
such payment on the financial condl-
tion of the member.

(c) This Statement of Policy does
not apply to. payment under merger
agreements, executed by both institu-
tions prior to March 11, 1975.

PART 532—BOARD RULINGS

§532,1 Payment in gold or its equivalent.

Section 463(a) of 31 U.S.C. provides,
in part, that “[elvery provislon con-
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tained in or made with respect to any
obligation which purports to give the
obligee a right to require payment in
gold or a particular kind of coin or
currency, or in an amount of money of
the United States measured thereby,
is declared to be against public policy;
and no such provision shail be con-
tained in or made with respect to any
obligation (incurred after June 5.,
1833).” The Board believes that sec-
tion remains in effect even though
Pub. L. 93-373 invalidated laws prohib-
iting persons from purchasing, hold-
ing, selling, or otherwise dealing with
gold, effective December 31, 1974. The
Board interprets 31 U.S.C. 463 as pro-
hibiting members from agreeing to
pay any part of the principal of their
savings accounts in gold (including
gold coin), gold related instruments or
securities, or an amount of money de-
termined with reference to gold.

(Sec. 17, 47 Stat. 736, as amended (12 U.S.C.
1437); sec. 5B, 47 Stat. 727, as added by sec.
4, 80 Stat. 824, as amended (12 US.C.
1425b); Title I, Pub. L. 91-931, 84 Stat. 450.
Reorg. Plan No. 3 of 1947, 12 FR 4981, 3
CFR, 1943-44 Comp., p. 1071.)

By the Federal Home Ioan Bank
Board.

J. J. FInN,
Secretary.

[FR Doc. 78-9151 Filed 4-5-78; 8:45 am]

[4910-13]
DEPARTMENT OF TRANSPORTATION
Federal Aviction Adminlstretion
[14 CFR Part 39]
[Docket No. 78-NE-061
AIRWORTHINESS DIRECTIVES
Prott & Whitney Alraroft JT9D Engines

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.

ﬁg‘rION: Notice of proposed rulemsak-

SUMMARY: This notice proposes to
adopt an Atrworthiness Directive (AD)
that would require a repetitive inspec-
tion of the No. 4 bearing compartment
sump on all Pratt & Whitney Aircraft
JT9D turbofan engines not incorporat-
ing an annular strainer element, P/N
774104, in the No. 4 bearing compart-
ment. The proposed AD is needed to
prevent plugging of the No. 4 bearing
compartment oil scavenge tube which
could result in a fracture of the sixth
stage turbine disk.

DATE: Comments must be received on
or before May 26, 1978.

ADDRESSES: Send comments on the
proposal in duplicate to: Federal Avi-
ation Administration, Office of the
Reglonal Counsel, New England
Reglon, Attention: Rules Docket No.,
12 New England Executive Park, Bur-
lington, Mass. 01803.

FEDERAL REGISTER, VOL 43, NO. 67—THURSDAY, APRIL 6, 1978



14518 |

The applicable service bulletin and
Engine Manual may be obtained from:
Pratt & Whitney Aircraft, Division of
United Technologies Corp., 400 Main
Street, Bast Hartford, Conn. 06108.

A copy of the service bulletin and
Engine Manual is contained .in the
Rules’ Docket, Federal Aviation Ad-
ministration, Office of the Regional
Counsel, New England Region, 12 New
England Executive Park, Burlington,
Mass. 01803.

FOR FURTHER INFORMATION
CONTACT:

Daniel P. Salvano, Propulsion Sec-
tion (ANE-214), Ehgineering and
Manufacturing Branch, Flight Stan-
dards Division, Federal Aviation Ad-
ministration, New England Region,
12 New England Executive Park,
Burlington, Mass. 01803, telephone
617-273-1347.

SUPPLEMENTARY INFORMATION:
Interested persons are invited to par-
ticipate in the making of the proposed
rule by submitting such written data,
views, or arguments ‘as they may
desire. Communications should identi-
fy the regulatory docket number and
be submitted in duplicate to the ad-
dress specified above. All communica-
tions received on or before the closing
date for comments will be considered
by the Administrator before taking
action on the proposed rule. The pro-
posal contained in this notice may be
changed in the light of comments re-
ceived. All comments submitted will be
available, both before and after the
closing date for comments, in the
Rules Docket for examination by in-
terested persons. A report summariz-
ing each FAA-public contact, con-
cerned with the substance of the pro-
posed AD, will be filed in the Rules
Docket. )

The FAA has determined that coke
from the No. 4 bearing compartment
can block the compartment oil scav-
enge tube. This blockage permits the
compartment to flood with oil . Oil is
forced past the carbon seals into the
area behind the sixth stage turbine
disk. The heat in this area ignites the
oil which can thermally overstress the
disk, resulting in a disk failure., Since
this condition is likely to exist or de-
velop on other engines of the same
type design, the proposed AD would
require a repetitive inspection of the
No. 4 Bearing compartment sump on
JT9D engines not incorporating an an-
nular strainer element, P/N 774104.

DRAFTING INFORMATION

The principal authors of this docu-
ment are Daniel P. Salvano, Propul-
sion Section, Engineering and Manu-
facturing, Branch, and George IL.
Thompson, Office of the Regional
Counsel, New England Region.

‘THE PROPOSED AMENDMENT

Accordingly, the Federal ‘Aviation
Administration proposes to amend

PROPOSED RULES

§39.13 of Part 39 of the Federal Avi-
ation Regulations (14 CFR 39.13) by

-adding the following new airworthi-
ness directive:

PRATT.-AND WHITNEY AYRCRAFT: Applies to all
Pratt & Whitney Aircraft JT9D turbo-
fan engines not incorporating an annu-
lar strainer element, P/N 774104, in the
No. 4 bearing compartment,.

Compliance required as indicated.

To preclude faflures of sixth stage turbine
disks due to a plugged No. 4 bearing com-
partment oil scavenge tube, Inspect the
inside of the No. 4 bearing compartment
sump for coke in accordance with the provi-
sions of Pratt & Whitney Alert Service Bul-
letin No. 4826, dated October 17, 1977, or
later FAA-approved revision, in accordance
with the following schedule:

Engines with No. 4 bearing compart.ments
having more than 6,000 hours time in ser-
Zic% since new or the last cleaning per ASB

826:

1. Must have a daily visual tailpipe inspec-
tion for oil leakage from the No. 4 bearing
compartment. If leakage i$ noted, the com-
partment must be inspected prior to further
flight. The daily visual inspection may be
discontinued after accomplishing the com-
partment inspection noted below. The flight
engineer may perform the daily inspection.

2. Must have the compartment inspected
within the next 1,500 hours time in service
after the effective date of this AD and every
5,000 hours time in service thereafter.

Engines having unacceptable coke forma-
tion in the forward portion of the No. 4

. compartment sump area, as deéfined in

Figure 2 of ASB 4826, must have the sump
-and compartment oil scavenge tube cleaned
in accordance with the JT9D Engine
Manusl, P/N 646028, Section 72-53-00, prior
to further flight.

Upon request of the operator, an equiv-
alent method of compliance with the re-
quirements of this AD may be approved by
.the Chief, Engineering and Manufacturing
Branch, Federal Aviation Administration,
New England Region.

Upon request of the operator, an FAA
maintenance inspector, subject to prior ap-
‘proval of the Chief, Engineering and Manu-
facturing Branch, New England Region,
may adjust the initial inspection interval
specified in this AD to permit compliance at
an established inspection period of the oper-
ator if the request contains substantiating
gg.ta to justify the increase for that opera-

T.

The manufacturer’s specifications and
procedures identified and described in this
directive are incorporated herein and made
-8 part hereof pursuant to 5 U.S.C. 552(a)1).
All persons affected by this directive, who
have not already received these documents
from the manufacturer, may obtain copies
upon request to Pratt & Whitney Aircraft,
Division of United Technologies Corp., 400
Main Street, East Hartford, Conn. 06108.
These documents may also be examined at
the Federal Aviation Administration, New
England Region, 12 New England Executive
Park, Burlington, Mass., and at FAA Head-
quarters, 800 Independence Avenue SW.,
Washington, D.C. A historical file on this
AD, which includes the incorporated materi-
al in full, is maintained by the FAA at its
headquarters in Washington, D.C., and at
the New England Region.

(Sec. 313(a), 601, 603, Federal Aviation Act
of 1958, as amended (49 U.S.C. 1354(a), 1421,

1423); sec. 6(c), Department of Transporta.
tion Act (49 U.S.C. 1855(c)); 14 CFR 11.85)

Note.—The Federal Aviation Administra.
tion has determined that this document
does not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular 107.

Issued in Burlington,
March 28, 1978.

ROBERT E. WHITTINGTON,
Director, New England Region.
Nore.—The incorporation by referemnce
provisions of this document was approved

by the Director of the Federal Register on
June 19, 1967.

[FR Doc. '78-8088 Filed 4-5-78; 8:45 am)

[
Mass,, on

[4910-13]
{14 CFR Part 71]
[Afrspace Docket No. 78-SW-171
TRANSITION AREA: FOLLETT, 'I’EX.‘

Proposed Designation

AGENCY: Federal Aviation Adminis-
tration (FAA), DOT.

ACTION: ‘Notice of proposed rulemak-

SUMMARY: This notice proposes to
designate a transition area at Follett,
Tex., to provide controlled airspace for
aircraft executing & proposed instru-
ment approach procedure to the Fol-
lett-Lipscomb County Airport using
the Gage, Oklahoma VHF Omnidirec-
tional Radio Range-Tactical Air Navi-
gation (VORTAC) Facility. Coincident
with this action the airport will be
changed from Visual Flight Rules
(VFR) to Instrument Flight Rules
(IFR) status.’

DATES: Comments must be recelved
on or before May 6, 1978.

ADDRESSES: Send comments on the
proposal to:

Chief, Airspace and Procedures Branch,
Air Traffic Division, Southwest Reglon,
Federal Aviation Administration, P.O. Box
1689, Forth Worth, Tex. 76101.

The official docket may be examined
at the following location:

Office of the Regional Counse], South-
west Region, FPederal Aviation Administra-
tion, 4400 Blue Mound Road, Fort Worth,
Tex.

An informal docket may be exam.
ined at the Office of the Chief, Air-
space and Procedures Branch, Air

+ Traffic Division.

FOR FURTHER INFORMATION
CONTACT:

David Gonzalez, Airspace and Proce-
* dures Branch (ASW-536), Air Traf-
fic Division, Southwest Reglon, Fed-
eral Aviation Administration, P.O.
Box 1689, Forth Worth, Tex. 76101;
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tealephone: 817-624-4911, extension
302.

SUPPLEMENTARY INFéRMATION s

Subpart G § 71.181 (43 FR 440) of FAR
Part 71 contains the description of
transition areas designated to provide
controlled airspace for the benefit of
aircraft conducting IFR activity. Des-
ignation of the transition area at Fol-
lett, Tex., will necessitate an amend-
ment to this subpart.

COMMENTS INVITED

Interested persons may submit such
written data, views or arguments as
they may desire. Communications
should be submitted in triplicate to
Chief, Airspace and Procedures
Branch, Air Traffic Division, South-
west Region, Federal Aviation Admin-
istration, P.O. Box 1689, Forth Worth,
Tex. T76101. All communications re-
ceived on or before May 6, 1978, will
be considered before action is taken on

the proposed amendment. No public.

hearing is contemplated at this time,
but arrangements for informal confer-
ences with Federal Aviation Adminis-
tration officials may be made by con-
tacting the Chief, Airspace and Proce-
dures Branch. Any data, views or argu-
ments presented during such confer-
ences must also be submitted in writ-
ing in accordance with this notice in
order to become part of the record for
consideration. The proposal contained
in this notice may be changed in the
light of comments received. All com-
ments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons.

Avanasmity oF NPRM

Any person may obtain a copy of
this notice of proposed rulemaking
(NPRM) by submitting a request to
the Chief, Airspace and Procedures
Branch, Air Traffic Division, South-
west Region, Federal Aviation Admin-
“istration, P.O. Box 1689, Forth Worth,
Tex. 76101, or by calling 817-624-4911,
extension 302. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM’s should contact the office
listed above.

THE PROPOSAL

The FAA is considering an amend-
ment to Subpart G of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) to designate a transition area
at Follett, Tex. The FAA believes this
action will enhance IFR operations at
the Follett Lipscomb County Airport
by providing controlled airspace for
“aircraft executing a proposed instru-
ment approach procedure using the
Gage, Oklahoma VORTAC. Subpart G
of Part 71 was republished in the Fep-
ERAL REGISTER on January 3, 1978. (43
FR 440).

PROPOSED RULES

DRAFTING INFORMATION

The principal authors of this docu-"

ment are David Gonzalez, Airspace
and Procedures Branch, and Robert C.
Nelson, Office of the Regional Coun-
sel.

‘THE PROPOSED AMENDMYNT

Accordingly, pursuant to the author-
ity delegated to me, the FAA proposes
to amend §71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) as republished (43 FR 440) by
adding the Iollett, Tex., transition
area as follows:

Forrrrr, TEX.

That airspace extending upward
from 700 feet above the surface within
8 T-mile radius of the Follett-Lipscomb
County Airport, Follett, Tex. (latitude
36°26'25" N., longitude 100°07'20” W.).

(Sec., 307(a), Federal Aviation Act of 1958
(49 U.S.C. 1348(a); and sec. 6(c), Department
of Transportation Act (49 U.S.C. 1655(c)).)

Note: The FAA has determined that this
document does not contain a major proposal
requiring preparation of an Economic
Impact Statement under Executive Order
11821, as amended by Executive Order
11949, and OMB Circular A-107,

Issued in Forth Worth, Tex.,, on
March 27, 1978.
PAvUL J. BAKER,
Acling Direclor,
Southwest Region.
[FR Doc. '18-9085 Filed 4-5-78; 8:45 am]

[6320-01] )
CIVIL AERONAUTICS BOARD

[14 CFR Parts 207, 208, and 212]
[EDR-351; Dmetl%]':l% ga: dated March 30,

SPLIT ALL-CARGO CHARTERS AND SPLIT
PASSENGER-CARGO CHARTERS

AGENCY: Civil Aeronautics Board.
g(éTION: Notlce of proposed rulemak-

SUMMARY: This notice invites public
comment on proposed rules that
would allow more than one person to
charter the capacity of an aircraft for
air freight, and would allow the
unused cargo capacity of a passenger
charter flight to be similarly char-
tered. These proposed rules would
relax restrictions in the air freight in-
dustry, and are in response to a peti-
tion for rulemaking by Trans Interna-
tional Airlines and World Airways.

DATES: Comments by: May 16, 1978.
Reply Comments by: June 5, 1978.
Comments and other relevant infor-
mation received after these dates will
be considered by the Board only to the
extent practicable. Requests to be put
on the Service List: April 26, 1978.
Docket Section prepares the Service
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List and sends it to each person listed,
who then serves his comments on
others on the list.

ADDRESSES: Twenty copies of com-
ments should be sent to Docket 31788,
Civil Aeronautics Board, 1825 Con-
necticut Avenue NW., Washington,
D.C. 20428. Individuals may submit
thelr views as consumers without
{iling multiple copies. Comments may
be examined in Room 711, Civil Aero-
nautics Board, 1825 Connecticut
Avenue NW., Washington, D.C., as
soon as they are received.

FOR FURTHER INFORMATION
CONTACT;

Joseph A. Brooks, Office of the Gen-
eral Counsel, Civil Aeronauntics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428, 202~
673-5442.

SUPPLEMENTARY INFORMATION:
Under the parts of the Board’s Eco-
nomic Regulations which regulafe
cargo charter flights in general (14
CFR parts 207, 208, 212), the entire ca-
pacity of an aircraft must be chartered
by one person in order to ship air
Ireight.? So called “split charters”
(where the aircraft is chartered by
more than one person) are not permit-
ted for the movement of property, as
they are for passenger travel. Nor can
the excess freight capacity on a pas-
senger charter be chartered for the
carriage of property.

On December 5, 1977, Trans Interna-
tional Airlines and World Airways
(TIA/World) filed a petition for rule-
making to amend these regulations to
permit split charters on aircraft char-
tered for all-cargo service, and to
permit one person to charter the
entire unused freight capacity of an
aircraft chartered for passenger ser-
vice. Answers to the petition have
been filed by Delta Air Iines, Certain
Trunkline Carrlers (Trunks),? Sea-
board World Airlines (Seaboard), and
the Flying Tiger Line (FTIL).* An in-
formal communication was also re-
celved from Rich International Air-

wWays.

Although both petitioners are sup-
plemental air carriers, and several of
their arguments are couched in terms
of the supplementals, their proposal,
as well as the rules proposed here,
apply to the chartering authority of

1No amendment to part 214 (14 CFR part
214) is proposed in this notice because tha
part provides rules only for pasenger
charters conducted by the foreign air carri-
ers operating under permits authorizing
charter service exclusively.

3The answer of the Trunks represents the
views of: American Alrlines, Pan American
World Airways, Trans World Airlines, and
Western Alr Lines.

3PT1, Seaboard, and the Trunks had re-
quested permission to file their answers
late. For good cause shown, the request is
granted.
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all U.S. certificated and foreign air
carriers. The petitioners’ basic premise
is that' the cargo charter market is
stagnant and needs direct Board en-
couragement. According to TIA-World,
the total domestic civilian non-sched-
uled freight revenue ton miles have
decreased by 36.7 percent in the last 4
years, the domestic civilian cargo traf-
fic of the supplementals by 23.7 per-
cent, and, in the international mar-
kets, the total freight revenue ton
mllgs have increased by only 12.6 per-
cen

One of the primary reasons for this
lack of strong growth in non-sched-
uled freight traffic operations, argue
the petitioners, is the acquisition of
large capacity, wide-bodied jet aircraft
by the mesin charter carriers, especial-
1y the supplementals. The use of these
alrcreft has tripled and - quadrupled
the available cargo capacity of an indi-
vidual aircraft. TIA/World contend
that this development, coupled with
the requirement that the entire capac-
ity be chartered by one person, has
limited the availability of air freight
charters to large corporate shippers
and forwarders, and has shut small
shipments out of the charter freight
market. To demonstrate the impor-
tance of this excluded freight, they
cite the Domestic Air Freight Rate In-
vestigation (Order 77-8-62, August 15,
1977, Freight Origin and Destination
Survey), as showing for the year ended
in June 1974 (the last year for which
itemized data are available) that
nearly 90 percent of all domestic bulk
freight movements, comprising by
weight 75 percent of all domestic air
freight shipped, involved shipments of
less than 5,000 pounds.

Another problem of the charter air
freight market, empty back-hauls (the
return leg of an outgoing charter), can
be substantially eliminated, the peti-
tioners claim, by permitting split pas-
senger-cargo charters. This would

enable a freight charterer to use the -

significant empty cargo capacity of
many passenger charter flights. Ac-
cording to TIA/World, cargo charter
service could then- profitably be oper-
ated one-way, since only small addi-
tional costs would be involved in carry-
. Ing freight on a passenger charter
flight. Split passenger-cargo charters,
argue TIA/World, would also help
reduce the cost to the passenger char-
terer, thereby providing an incentive
for reducing passenger charter fares,
and would tend to prevent the cancel-
lation of otherwise marginal passenger
charteérs. J

As to their situation in particular,
TIA/World argues that the supple-
mental carriers need expanded market
opportunities and additional sources

of revenues. Their military operations-

have been decreasing (by $16,000,000
between 1975 and 1976), they claim,
and the recent low fares of the sched-
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uled carriers have taken their toll on
the charter passenger service side. In
addition, contend the petitioners, the
new Section 418 all-cargo carriers will
be able to provide virtually unregulat-
ed competition with the supplementals
in domestic air freight markets.
Anticipating the opposing argu-
ments of the scheduled cargo carriers,
TIA/World contend that these propos-
als will not result in any significant di-
version from the scheduled carriers,
and are within the statutory concept
of charters under the Act. They cite
the Air Preight Forwarders’ Charters
Investigation (Order 77-7-25, served
July 13, 1977) as stating that diversion
per se is not the applicable standard,
but, rather, whether a charter type is
likely to have so substantial an impact
on the scheduled carriers’ scheduled
services as to result in reductions in
scheduled services so substantial that
they no longer serve the convenience
of the shipping public. For several rea-
sons, TIA/World argue that the grant
of split all-cargo and split passenger-
cargo charters is unlikely to cause di-
version of this magnitude. According
to them, charters account for only 1.9

- percent of the domestic cargo market

and 13.2 percent of the international
cargo market. TIA/World argue that
with such a small percentage.of the
market, cargo - charter operations
would have to incresse at an unprec-
edented rate before meeting the
Board’s definition of excessive diver-
sion. Further, they contend, there are
other qualities of these charters which
would prevent any such growth, as, for
example, the problem of empty return
flights on split all-cargo charters, the
problem of matching itineraries of var-
ious shippers and forwarders on the
same flight, and the unwillingness of
many shippers and freight indirect air
carriers to assume the economic risk
of cancellation of the charter flight if
the entire capacity cannot be char-
tered. : .
So that the individual split charter
will use a significant portion of the ca-
pacity, and the entire capacity be
taken up by only a limited number of
split charters, TIA/World propose the
following formula for split all-cargo
charters: for aircraft of less than
20,000 pounds cargo capacity, a maxi-
mum of two charters; for aircraft from
20,000 to 60,000 pounds cargo capacity,
& maximum of three charters; and for
aircraft over 60,000 pounds cargo ca-
pacity, 2 maximum determined by di-
viding the aircraft capacity by 20,000
pounds. In addition, each freight
charter must be -at least 5,000 pounds,
or the equivalent cubic capacity. The
petitioners emphasize that the 5,000
pound limit is greater than the vast
percentage of domestic air freight
shipments (we have already men-
tioned their citation of DAFRI to sup-
port this assertion). For split passen-

ger-cargo charters, TIA/World recom-
mends that a single shipper or for-
warder be required to charter the
entire capacity of the aircraft cargo
space, available after accommodating
passenger baggage.

The second argument against the
proposal anticipated by the petitioners
is that such freight charters are illegal
under the Act. TIA/World cite two
court decisions as stating that splt
charters are within the Board's au-
thority under the Act, and that the
distinguishing characteristics of a
charter type must be viewed ag a
whole and considered in terms of their
cumulative effect.¢ As argued by peti-
tioners, the proposed split charters re-
quire that the entire capacity of the
aircraft be chartered, that single ship-
pers contract for a slgniﬁcant block of

capacity, and that either the individ-
ual shipper or the indirect air carrier
assume the economic risk of cancella«
tion, as opposed to individually way-
billed shipments on scheduled service,
where the risk id assumed by the
direct carrier. TIA/World further
states that the Board's past position
on the legality of aplit charters is un-
clear, rejecting the concept twice as
possibly diversionary, and refusing to
decide the legal question in 1976.8

FTL, Seaboard, and the Trunks
oppose the proposals on the ba.sis of
diversion and legality. Both FTL and
Seaboard concentrate their arguments
on international markets. According to
FTL, only one scheduled international
all-cargo carrier can operate profit-
ably, and authorization of split
charters would only further dilute an
already limited and marginal market.
Seaboard argues that authorization of
these split charters would be severely
prejudicial to its initiatives to'restruc-
ture transatlantic cargo rates, which
are re-enforced by foreign government
restrictions. Seaboerd believes that
these proposals would destroy the eco-
nomics of these initiatives, and would
divert the Board from giving Sea-
board’s initiatives needed priority con-
sideration.

These two scheduled all-cargo carri-
ers claim that thelr main source of
freight traffic is subject to diversion
from the proposed split charters, Sea-
board states that in the transatlantic
market, the vast majority of its traffic
(by weight 79 percent, and by revenue
75 percent) is of shipment sizes of
5,000 pounds or more. FTL states that
during the first .11 months of 1977,
almost 50 percent of its domestic, and

‘American Airlines v. Civil Aeronautics
Board, 348 F. 2d 349 (D. C. Cir. 1969); Trans
World Airlines v. Civil Aeronautics Board,
545 F. 2d 771 (24 Cir. 1976).

sSee, Supplemental Alr Service Proceed.
ing, 45 C.A.B. 231 (1988); ER~659, January
29, 1971, Extension of Charter Regulations
(36 FR 2486); Automotive Cargo Investiga-
tion, Order 76-6-182, June 29, 1976.
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52 percent of its international, traffic
consisted of shipments of 5,000 pounds
or more. Nor, claim the opponents, is
there any evidence of traffic-generat-
ing potential from the authorization
of split charters. All of the opponents
cite past Board precedent and state-
ments-to the eiffect that the authoriza-
tion of split cargo charters could cause
diversion. and be detrimental to the
continued provisions of scheduled all-
cargo service. As for the proposed split
passenger-cargo charters, FTL argues
that this cargo space could be market-
ed at marginal cost and be defrayed by
the passenger service side of the
charter, thereby increasing the poten-
tial for diversion.

The opponents slso argue that the
proposals are illegal under the Act be-
cause they blur the legal distinction

- between charter and individually way-
billed service in the cargo market. The
limitations proposed by the petition-
ers, such as itineraries and size restric-

tions, are meaningless, they argue -

even if the entire capa.city of the air-
craft is cha.rtered, since the shipment
size limit is well within the typical
size§ of individually waybilled service
provided by the scheduled carriers.
Several of the arguments presented
by the opponents directly counter the
claims of the supplementals. For ex-
. ample, FTL claims that TIA/World’s

- argument that split charter authority

is needed to protect the domestic
freight market of the supplemental
carriers is illusory, since domestic
cargo charters account for only 3 per-
cent of the supplemental’s operating
revenues. In fact, claims FTIT., the sup-
plementals have. increased their cargo
operations under the present regula-
tions in just the last year.

‘The Board has concluded that there
has been a sufficiently persuasive
showing that the question of split all-
cargo charters and split passenger-
cargo charters should be fundamental-
1y re-examined. Previous requests for
split cargo charters have been denied
by the board, primarily on the basis of
possible diversion from scheduled
cargo services. In 1971, though, the
Board did state that to remove the
plane-load cargo charter requirement
would eliminate the only regulatory
requirement which inhibits supple-
- mental carriers from offering individ-
ually waybilled cargo services.® Since
that time, however, the courts have
stated that the Board may define
charter service according to experi-
ence and changing circumstances, as
the petitioners remind us.

In addition, Congress has since that
time substantially relaxed the regula-
tion of all-cargo carriers, which will
have a definite competitive impact on
the development of the domestic

sExtension of Charter Regulations, ER~
659, dated Jan. 29, 1971 (36 FR 2486).

PROPOSED RULES

charter cargo market. This statutory
change expresses the Congressional
intent to eliminate the policles in the
all-cargo area that have tended to in-
sulate prices and services from compe-
tition. It is our tentative decision that
the rules proposed here will work in
the same direction.

It is also our tentative conclusion
that, in the proper circumstances, split
cargo charters are legally permissible
under the Act, and that the full plane-
load requirement by a single charterer
is no longer necessary to protect the
integrity of scheduled cargo service.
Section 101(36) of the Act character-
izes charter trips, in part, as “supple-
mentary” to scheduled service. While
the courts and the Board have defined
passenger charter trips in terms of in-
dividually ticketed versus group travel,
it is our tentative opinion that this
type of criterion may not be applicable
to cargo charter services, or adequate

for their definition. TIA/World speak -

of the placement of the economic risk
of cancellation as an appropriate stan-
dard, while the opponents of expanded
cargo charter authority similarly look
to diversion as the key concept. How-
ever, the impact of cargo charters on
scheduled service is not a part of the
statutory- definition, and does not
become significant for definitional
purposes unless charter service begins
to supplant scheduled service. .

The Board in the past has not
spoken in depth on the definition of
cargo service, and specifically
asks the public to focus on how to
define it so that the individual shipper
has maximum flexibility in the use of
air transportation, both supplemental
and scheduled carriers are not saddled
with unnecessary restrictions on their
operating flexibility, and adequate
scheduled service is maintained. Al-
though petitioners request a 5,000
pound limit on split charter shipments
and certain other restrictions, we have
decided that our re-examination of the
entire issue will be more complete if
specific minimums and restrictions are
not included in the text of the pro-
posed rule. Having wrestled with de-
termining what are, in effect, arbi-
trary limits on the ininimum size of
shipments and the number of char-
terers to be permitted on a split cargo
charter, the board hsas also tentatively
decided that it would be best for the
air cargo industry as a whole to set
such limits or restrictions, if needed,
at the minimum level consistent with
our statutory duty as stated above.?

7By EDR~348/SPDR~84 (43 FR 11215, 3~
17-78), the Board recently proposed to
eliminate thie minimum group size for split
passenger charters, which would completely
revise the text of the rules proposed here.
In commenting on whether there need be &
size 1imit on split cargo charters and if o, at
what limit, the public should not be bound
by the format of the proposed text.
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In their comments, then, those per-
sons responding to this notice should
address themselves to the following
questions, on the basis of their percep-
tions of both the economics of the air
cargo market and the limits of our
statutory authority:

1. What should be the minimum size,
if any, for shipments by a single char-
terer on a split cargo charter?

2. Should there be .2 maximum
number of split charterers permiited
on each flight and, if so, howma.ny"

3. Should more than one charter be
permitted to contract for the belly ca-
pacity of a split passenger/cargo
charter?

The Board has placed the petition-
ers’ suggested restrictions in brackets
in the text of the proposed rules only
to indicate a possible format. This in
no way is meant to indicate the
Board's opinion or tentative appraval
of these restrictions.

Although the proposed rules apply'
to both domestic and
erations, the Board also speciﬁeany
asks for comment on whether, in view
of the concerns of FIT: and Seaboard,
the split all-cargo charters and/or
split passenger/cargo charters should
be authorized in intermational air
transportation, and, if so, whether
they should be more restricted than
those authorized in domestic air ser-
vice. Also, inreviewingthemlsfor
split charters proposed here, persons
responding should, in addition to the
issues discussed previcusly, direct
their comments toward the possible
development of tarif guidelines for

control route diversiomr and delay on
split passenger/cargo charters,® and
the question, with supporting data, of
traffic diversion or generation poten-
gil of the split cargo charter propos-

Those commenting should note that
the proposed rules include wording to
make it clear that the authority to
charter the unused cargo capacity of 2
passenger charter flight is permissive,
and that the failure to charter this ca-
pacity, therefore, will not cause (or
permit) cancellation of the flight if
the entire passenger capacity is char-
tered. The Board asks the public fo
focus on this very carefully.

PRrROPOSED RULES

‘The Board proposes to amend parts
207, 208, and 212, of its Economic Reg-
ulations (14 CFR paris 207, 208, 212)
as follows:

*Commenters should consider notice of
proposed rulemaking FERD-332/SPDR-60,
dated August 23, 1977 (42 FR 43409), by
which the Board proposes to exempt air car-
riers {from {iling tari{f rates for charter op-
erations in Interstate and overseas air trans-
portation, although the carrlers would still
be required to {ile tariffs for the rules, regu-
1ations, and practices of such operations.
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PART 207—CHARTER TRIPS AND SPECIAL
SERVICES

1. Section 207.11 of part 207 would
be amended by amending paragraph
(c) and adding new paragraphs (d) and
(e) to read as follows:

§207.11 Charter flight limitations.

(c) Air transportation performed on
a time, mileage, or trip basis where
less than the entire capacity of an air-
craft has been engaged for the move-
ment of persons and their personal
baggage and/or the movement of
property, except that such persons in
the aggregate must engage the entire
capacity of the aircraft in accordance
with paragraph (d) of this section:

- = * * *

(9) By an air freight forwarder or in-

ternational air freight forwarder hold- -

ing a currently effective operating au-
thorization under part 296 of this sub-
chapter for the carriage of property in
air transportation; by a cooperative
shippers association currently in com-
pliance with the relevant provisions of
part 296 of this subchapter; by a
person authorized by the Board to
transport by air used household goods
of personnel of the Department of De-
fense; with respect to flights from the
United States in foreign air transpor-
tation, by a foreign air freight for-
warder holding a currently effective
permit issued by the Board under sec-

. tion 402 of the Act; and with respect

to flichts to the United States in for-
eign air transportation, by any foreign
air freight forwarder. =~ .

(d) (1) Each person engaging less
than the entire capacity of an aircraft
for the movement of persons and their
personal baggage pursuant to subpara-

- graphs (6), (7), and (8) of paragraph

(c), shall contract and pay for 20 or
more seats. Each person engaging less
than the entire capacity of an aircraft
for the movement of persons and their
personal baggage pursuant to subpara-

graphs (1), (2), (3), (4), and (5) of para-
graph (c), shall contra.ct and pay for
40 or'more seats, except that if the
entire capacity of an aircraft having
less than 80 seats is engaged by no
.more than two persons described in
*subparagraphs (1)-(8) of paragraph (c)
for the movement of persons and their
‘baggage, then either one of such per-
sons may confract and pay for a mini-
mum of 20 seats.

(2) Each person engaging less than
the entire capacity of an aircraft for
the movement of property pursuant to
paragraph (c) of this section shall con-
tract and pay for [no less than 5,000
pounds, or the equivalent cubic capac-
ity, or cargo capacity of the aircraft.
The um number of charters for
the entire capacity of an aircraft for

PROPOSED RULES

the movement of property shall be as
follows: no more than two persons
shall engage the entire capacity of an
aircraft having -less than 20,000
pounds cargo capacity; no more than
three persons shall engage the entire
capacity of an eircraft having more
than 20,000 pounds, but less than
60,000 pounds, cargo capacity; for air-

- craft having 60,000 pounds or greater

cargo capacity, the maximum number
of pérsons permitted to engage the
entire capacity of the aircraft is deter-
mined by dividing the total cargo ca-
pacity by 20,000 pounds; except that if
the aircraft is also engaged for the
movement of persons, no more than

-one person shall engage the enfire

cargo capacity for the movement of
propertyl.

(e) For the purposes of this section,
the entire capacity of an aircraft shall
be considered as engaged if its main
deck capacity is engaged, regardless of
whether the remaining belly or other
capacity is also engaged.

PART 208—TERMS CONDITIONS AND LIMAITA-
TIONS OF CERTIFICATES TO ENGAGE IN
SUPPLEMENTAL AIR TRANSPORTATION

2. Section 208.6 of part 208 would be
amended by amending paragraph (c)
and adding new paragraphs (d) and (e)
to read as follows:

§208.6 Charter flight limitations.

* *® = * *

(c) Air transportation performed on
a_time, mileage, or trip basis where
less than the entire capacity of an air-
craft has been engaged for the move-
ment of persons and their personal
baggage and/or the movement of
property, except that such persons in
the aggregate must engage the entire
capacity of the aircraft in accordance
with paragraph (d) of this section:

* > * L N *

. (9) By an air freight forwarder or in-
ternational air freight forwarder hold-
ing a currently effective operating au-
thorization under part 296 of this sub-
chapter for the carriage of property in
air transportation; by a cooperative
shippers association currently in com-

-pliance with the relevant provisions of

part 296 of this subchapter; by a
person authorized by the Board to
transport by air used household goods
of personnel of the Department of De-
fense; with respect to flights from the
United States in foreigm air transpor-
tation, by a foreign air freight for-
warder holding a currently effective
permit issued by the Board under sec-
tion 402 of the Act; and, with respect
to flights to the United States in for-
eign air transportation, by any foreign
air freight forwarder.

(d) (1) Each person engaging less
than the entire capacity of an aircraft

for the movement of persons and their
personal baggage pursuant to subpara«
graphs (6), (7), and (8) of paragraph
(¢), shall contract and pay for 20 or
more seats. Each person engaging less
than the entire capacity of an aifrcraft
for the movement of persons and their
personal baggage pursuant to subpara-
graphs (1), (2), (3), (4), and (5) of para-
graph (c¢) shall contract and pay for 40
or more seats, except that if the entire
capacity of an aircraft having less
than 80 seats is engaged by no more
than two persons described in subpara-
graphs (1)-(8) of paragraph (c¢) for the
movement of persons and their bag-
gage, then either one of such persons
may contract and pay for & minimum
of 20 seats.

(2) BEach person engaging less than
the entire capsacity of an aircraft for
the movement of property pursuant to
paragraph (c¢) of this section shall con-
tract and pay for [no less than 5,000
pounds, or the equivalent cubic capac-
ity, of cargo capacity of the aircraft.
The um number of charters for
the entire capacity of an aircraft for
the movement of property shall be as
follows: no more than two persons
shall engage the entire capacity of air«
craft having less than 20,000 pounds
cargo capacity; no more than three
persons shall engage the entire capac-
ity of an aircraft having more than
20,000 pounds, but less than 60,000
pounds, cargo capacity; for aircraft
having 60,000 pounds or greater cargo
capacity, the maximum number of
persons permitted to engage the entire
capacity of the aircraft is determined
by dividing the total cargo capaclty by
20,000 pounds; except that if the air-
craft is also engaged for the movement
of persons, no more than one person
shall engage the entire cargo capacity
of the aircraft for the movement of
propertyl.

(e) For the purposes of this section,
the entire capacity of an aircraft shall
be considered as engaged if its main
deck capacity is engaged, regardless of
whether the remaining belly or other
capacity is also engaged.

PART 212—CHARTER TRIPS BY FOREIGN AIR
CARRIERS

3. Section 212.8 of part 212 would be
amended by amending paragraph (b)
and adding new paragraphs (c¢) and (d)
to read as follows:

§212.8 Charter flight limitations.

L d * . * *

(b) Where less than the entire capac-
ity of an aircraft has been engaged for
the movement of persons and their
personsal baggage and/or for the move-
ment of property, on a time, mileage,
or trip basis, by two or more of the fol-
lowing persons; except that such per-

“sons in the aggregate must engage the
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entire wpamty of the aircraft in accor-
dance with paragraph (c¢) of this sec-
 tion:

* * * = =

(9) By an air freight forwarder or in-
ternational air freight forwarder hold-
ing a currently effective operating au-
thorizationr imder part 296 of this sub-
chapter; by « person authorized by the
Board to transport by air used house-
hold goods of personnel of the Depart-
ment of Defense; with respect to
flights from the Unifed States in for-
eign air transportation, by a foreign
air freight forwarder holding a cur-
rently effective permit issued by the
Board under section 402 of .the Act;
and, with respect to flights to the
United States in forelgn air transpor-
tztion, by any foreign air freight for-
warder.

(c) (1) Each person engaging less
than the entire capacity of an aircraft
for the movement of persons and their
baggage pursuant to subparagraphs
(6),. (T}, and (8) of paragraph (b), shall
confract and pay for 20 or more seats.
Each person engaging less than the
entire capacity of an aircraft for the
movement: of persons and their per-
sonal baggage pursuant to subpara-
graphs (1), (2), (3), (4), and (5) of para-
graph (b) shall contract and pay for 40
or maore seais, except that if the entire
capacity of an aircraft having less
thamr 80 seats Is engaged by no more
than two persons described in subpara-
graphs (1)(8) of paragraph (b) for the
movement of persons and their bag-
zage, then either one of such persons
may cortract and pay for a minimum
of 20 seats.

(2) Each person engaging less than
the entire capacity of an aircraft for
the movement of property pursuant ta
paragraph (b) of this section shall con-
tract and pay for [mo less than 5,000
pounds, or the equivalent cubic capac-
ity, of cargo capacity of the aircraft.
The maximum number of charters for
the entire: capacity of an aircraft for
the movement of property shall be as
follows: no. more than two persons
shall engage the entire capacity of air-
craft having less than 20,000 pounds
carga capacify; no more than three
persons shall engage the entire capac-
ity of an aircraft having more than
20,000 pounds, but less than 60,000
pounds cargo capacity; for aircraft
having 60,000 pounds or greater cargo
capacify, the maximunr number of
persons permitted to engage the entire
capacity of the aircraft is determined
by dividing the total cargo cgpacity by
20,000 pounds; except that if the air-
craft is also engaged for the movement
of persons, no more than one person
shall-engage the entire cargo capacity
of the aircraft for the movement of
propertyl.

(d} For the purposes of this section,
the entire capacity of an aircraft shall

PROPOSED RULES

be considered as engaged if its main
deck capacity is engaged, regardless of
whether the remaining belly or other
capacity is also engaged.

(Secs. 204, 401, 402, 40£ of the Federal Avl-
ation Act of 1953, as amended, 72 Stat. 743,

754, 15T, 168; 49 U.S.C. 1324, 1371, 1372,
1374

By the Civil Aeronautics Board.

PryLirs T. KAYLOR,
Secrefary.
[FR Doc. 78-9150 Filed 4-5-78; 8:45 am1

[6320-011
[14 CFR Pocis 241, 245, 2461
EEDR-331D; Docket 312051
MODEL CORPORATE DISCLOSURE

. REGULATIONS

Termination of Rulamaking
AGENCY: Civil Aeronautics Board.

ACTION: Notice of termination of ru-
lemsaking.

SUMMARY: This notice terminates
the rulemaking proceeding that con-
sidered the need for model corporate
disclosure regulations (model rules).
‘This action is taken because of the
Iack of a demonstrated regulatory
need at this time for additional corpo-
rate ownership and control data, the
general public opposition to the adop-
tion of the model rnles, and because
the model's goal of uniformity among
regulatory agencies is not likely to be
achieved.

DATED: March 30, 1978.

FOR. FURTHER INFORMATION
CONTACT:

Raymond Kurlander, Director;
Bureau of Accounts and statistics,
Civil Aeronautics Board, 1825 Con-
necticut Avenue NW., Washington,
D.C. 20428, 202-673-5270.

SUPPLEMENTARY INFORMATION:
On July 28, 1977, the Board issued an
advance notice of proposed rulemak-
ing, which asked for public comments
on whether the Board should adopt
the model corporate disclosure regula-
tions. The model rules were developed
in 1975 by the Interagency Steering
Committee on Uniform Corporate Re-
porting! to improve the quality and
uniformity of corporate reporting to
the Federal government. The model
rules call for increased disclosure by
regulated companies as to the benefi-

The Interagency Steering Committee on
Uniform Corporate Reporting was com-
prised of representatives of nine Federal
agencies, including Civil Aeronzutics Board
and the U.S. General Accounting Office.
The Committes disbanded in 1975 afier
drafting the model rules,
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cial ownership of the voting stock, cor=-
porate structure, affiliations of offi-
cers and directors, and debt
holdings. =

In issuning the advance notice, the
Board did not cite any specific regola-
tory need for addition corporate dis-
closure requirements. it did note, how-
ever, that the Board is now conducting
an informal investigationt entitled the
Institutional Control of Air Carriers
Investigation, Docket 26348, which in-
clndes many of the issues addressed by
the model corporate disclosure regula-
tions. The Boa.rd also stated that it

Board stated that it was especially in-
terested in obtaining views on three
aspects of the model rules: (1) The
extent of the regulatory need for the
information that would be produced; -

(2} whether the public interest in ob-

taining the information wonld Justify
the added reporting that would be im-
posed; and (3) whether the Board's
statutory authority would sopport the
adoption of the model rules.

The- Board received nineteen re-
sponses to the advance notice,® of
which seventeen opposed adoption of
the model rules. The supporting com-
ments were received frony the Aviation
Consumer Action Project (ACAP) and
the late U.S. Senator Lee Metcalf.

The opposing respondents cobjected
to the model rules on the grounds
that: (1) The regulatory need for the
additional information had not been
shown and (2} the burdens that would
be imposed by the regulations would
far outweigh any benefits obtained.
These respondents were particularly
opposed to the shareholder reporting
provisions of the model rules and
raised substantial legal and practical

= See EDR-331, 42 PR 39115, Angust 2,
1977; see also EDR-3314, 42 FR 42691 42

the late U.S. Senator Lee Metcalf.
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. questions relating to the feasibility of
their implementation.

None of the opposing respondents
felt that there was a regulatory need
for the type of extensive reporting
called for in the model rules. Instead,
many respondents expressed the view
that the Board's current reporting re-
quirements provide ample information
for the Board to carry out its regula-
tory responsibilities. A few, like Delfa

and Hughes Airwest, questioned how

the Board would use the information
once it was received. In a direct com-
ment on stockholder reporting, Delta
pointed out that for many carriers,
the thirty largest stockholders hold a
percentage so small as to be meaning-
less in terms of control. .

Virtually all of the respondents who
opposed the adoption of the modsl

rules stated that the burdens associat-

ed with reporting the new information
would far outweigh any public interest
in disclosing it. The carriers declared
that a considerable amount of the
same information required under the

. model rules is already being submitted
to the Board and that difficult extrac-
tion and production problems would
be encountered in obtaining the addi-
tional information. These comments
on burden applied not only fo the
stockholder reporting, but to the
model rules as a whole.

The respondents who addressed the
lezal issues pointed out that in the
process of obtaining information to
report their top 30 shareholders, carri-
ers.- would be required to obtain infor-
mation on beneficial owners and
voting rights from banks and brokers.
The Air Transport Association of
America, and Delta expressed the view
that carriers would not be able to
compel banks or brokers to obtain in-
formation on bkeneficial owners or
voting power. The American Bankers
Assoclation (ABA) expressed the view
that the Federal Aviation Act clearly
indicates that 5 percent is the mini-
mum level at which the public interest
justifies the disclosure of individual
shareholdings.® Moreover, . the ABA
commented that most banks would be
reluctant to disclose the identify of
persons for whom they hold stock be-
cause of traditional policy to protect
customer privacy and because, in most
States, it would be unlawful to disclose
this information except when respond-
ing to legal process.

In contrast to the other respondents,

ACAP stated that CAB control reports
are “incomplete, confusing, and often
meaningless” because carriers have
been reporting “nominees” and “street
names” as stockholders in their re-
ports under Part 241. When these

3Subsection -407(b) of the Federal Avi-

ation Act, 49 U.S.C. and 1377(b), requires

the reporting of shareholders holding more
. than 5 percent of each carrier’s shares.
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“nominee” and “street names” are re-
ported at stockholders, the entities
listed as the persons for whose ac-
count the stock is held generally fall
into three categories: (1) Brokerage
firms who hold stock owned beneficial-
ly by a customer; (2) banks, insurance

companies or other financial institu- -

tions who hold stock for their own ac-
count or for the account of customers;
or (3) clearing agencies and/or securi-
ties depositories who are able to settle
transactions among their participants
(brokers, financial institutions, fiscal
agents) by book entry without phys-
ical delivery. ACAP expressed the view
that the model rules would provide a
more accurate and complete picture of
ownership interests and recommended
‘their adoption with some modifica-
tions ¢ before the conclusion of the in-
stitutional control case. ACAP pointed
out that the Board could make neces-
sary adjustments to the newly adopted
regulations when it receives the final
recommendations of that Case.

The late Senator Metcalf endorsed
each and every provision of the model
and 2also urged the Board to adopt
them prior to the outcome of the insti-
tutional control case.” His comment
cited at length deficiencies in report-
irg which the model rules would cor-
rect and expressed his view that Cont
gress had provided the Board with suf-
ficient power to obtain all of the infor-
mation on shareholdings, corporate

_structure, affiliations of officers and
directors, and debt obligations that
the model would require.

‘We have, however, decided to termi-
nate this rulemaking proceeding based
on the following considerations. :

The Interagency Steering Commit-
-tee on Uniform Corporate Reporting
had two major goals when it developed
the model rules: () To enhance the
quality of corporate ownership and
control information supplied to the
Government; and (2) to create uni-
form corporate disclosure regulations
among the regulatory agencies. It now
appears unlikely that uniformity can
be achieved, since the other regulatory
agencies that have formally comnsid-
ered the model (i.e., the Federal Com-
munications Commission, the Inter-
state Commerce Commission, and the
Securities- and Exchange Commission)
have failed to adopt some or all of it.

Nor does the Board believe that a
pressing need , for an immediate
change in corporate disclosure require-
ments has been demonstrated in this
proceeding, We are aware of the weak-
nesses in our current reporting re-
quirements and we intend to address
those weaknesses at the conclusion of
the institutional control case. At that
time, we may adopt all or part of the

‘ACAP suggested that listing 15 rather
than 30 of the top shareholders may be suf-
ficient for the Board’s regulatory needs.

model rules. For now, however, the
lack of a pressing need, the substantial
opposition to the model, the legal
questions which have been ralsed over
the Board’s authority to expand re-
porting in line with the model, and the
fact that the institutional control case
is also pending before us, lead us to
conclude that adoption of the model
rules is not an appropriate course of
action.

Accordingly, the rulemaking pro-
ceeding in Docket 31205 is terniinated.

By the Civil Aeronautics Board.

PayLixs T, XAYLOR,
’ Secretary.
[FR Doc. '18-9040 Filed 4-5-78; 8:45 am]

[6750-01]
FEDERAL TRADE COMMISSION
[16 CFR Part 13]
ROLAHD INTERNATIONAL CORP. ET AL

Withdrawal of Provisionally Acceptad Consant
Agreemant

AGENCY: Federal Trade Commission.

ACTION: Withdrawal of Provisionally
Accepted Consent Agreement; Closing
of Matter.

SUMMARY: The Federal Trade Com-

.mission has unanimously withdrawn

its provisional acceptance of a pro-
posed consent agreement citing
Miami, Fla., real estate developer and
two subsidiaries with alleged deceptive
sales practices in connection with the
sale of land.

FOR FURTHER INFORMATION
CONTACT:

S. Edward Combs, Regional Direc-
tor, Atlanta Regional Office, Room
1000, 1718 Peachtree Street NW., At-
lanta, Ga. 30309, 404-881-4836.

SUPPLEMENTARY INFORMATION:
The Federal Trade Commission has
unanimously withdrawn its provisional
acceptance of a proposed consent
order citing Roland International
Corp.. 8101 Biscayne Boulevard,,
Miami, Fla., and two subsidiaries. The
proposed order appeared In FEDERAL
RecisTer for March 31, 1977, 42 IR
17175.

The investigation involved alleged
use of deceptive sales practices in con-
nection with the sale of land. On
March 30, 1977, the Commission had
placed on the public record for com-
ments a consent agreement entered
into by the firms. Upon further
review, the Commission has decided to
close the matter. However, it reserved
the right to take such further action
as the public interest may require.

The Commission’s action is not to be
construed as a determination that a
violation may not have occurred, just
as the pendency of an investigation
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‘should not be construed as a determi-

" nation that a violation has occurred.

By direction of
dated March 7, 1978.
CaroL M. THOMAS,
Secretary.
[FR Doc. 78-9093 Filed 4-5-78; 8:45 am]

the Commission

[8320-01]
VETERANS ADMINISTRATION
[41 CFR Chapter 8]
PROCUREMENT
Miscellaneous Changes
AGENCY: Veterans Administration.
ACTION: Proposed Regulations.

SUMMARY: It is proposed to revise
the VA Procurement Regulations by
specifying that maintenance of con-
tract files will satisfy certain record re-
- quirements in the Federal Procure-

. ment Régulations (FPR); revoking ob-
solete material; correcting a cross-ref-
erence; updating an organizational
title; reflecting agency policy of using

" precise terms denoting gender; and

prescribing the use of new contract

clauses. These changes are proposed in *

order to increase administrative and
property management efficiency.

DATE: Comments must be received.on
or before May 5, 1978.

ADDRESSES: Send written comments
to: Administrator of Veterans Affairs
(271A), Veterans Administration, 810
Vermont Avenue NW., Washington,
D.C. 20420. Comments will be avail-
able for inspection at. the address
shown above during normal business
hours until May 15, 1978.

FOR FURTHER INFORMATION
CONTACT: _

_Chris A. Figg, Policy and Inter-
agency Staff, Supply Service, Veter-
ans Administration, Washington,
D.C. 20420, 202-389-2334.

SUPPLEMENTARY INFORMATION:
The Veterans-Administration proposes
to revise §8-2.201 by deleting a refer-
ence to an FPR section which has
been deleted by FPR Amendment 153.
Section 8-2.204 is revised to specify
that maintenance of the contract file
and retention of canceled IFB file will
fulfill the requirements of FPR 1-
2.204. Section 8-7.150-24 is revised to
change the section title; fo prescribe
the usage of VA Specification No. X-
1711 for bids and proposals for techni-
cal medical equipment and devices;
and to revoke a paragraph pertaining
to the guarantee clause which is relo-
cated in new §8-7.150-25. It is hoped
that this change will ensure that re-
quired maintenance and service man-
uals will be supplied with the purchase
of medical equipment. Section 8-7.600

PROPOSED RULES

is revised to correct an erroneous
cross-reference. Section 8-7.650-6 is re-
vised to add a new paragraph which
will require contractors to guarantee
corrective work and replacement parts
to the same extent as that originally
prescribed, thereby ensuring the effi-
cacy of such corrective work and parts.
Section 8-7.650-8 is revised to update
an organizational title. Sections 8-
2.201, 8-7.650-3, 8-17.650-5, 8-7.650-6,
8-7.650-9, 8-7,650-10, 8-7.650-12, 8-
7.650-13 and 8-7.650-14 are revised to
reflect the agency policy of using pre-

" clse terms denoting gender.

ADDITIONAL COMMENT INFORMATION

Interested persons are invited to
submit written comments, suiggestions,
or objections regarding the proposal to
the Administrator of Veterans Affairs
(2714), Veterans Administration, 810
Vermont Avenue NW., Washington,
D.C. 20420. All written comments re-
ceived will be available for public in-
spection at the same address only be-
tween the hours of 8 am. and 4:30
p.m., Monday through Friday (except
holidays), until May 15, 1978. Any
person visiting Central Office for the
purpose of inspecting any such com-
ments will be received by the Central
Office Veterans Services Unit in room
132. Such visitors to any VA {leld sta-
tion will be informed that the records
are available for inspection only in
Central Office and furnished the ad-
dress and the above room number.

Approved: March 29, 1978,
By direction of the Administrator.

Rurus BH. WiLsON,
Deputy Administrator.

1. In §8-2.201, paragraphs (a), (¢),
(dX(3) and (e)(3) are revised and para-
graph (g) is revoked. The revised ma-
terial reads as follows:

§8-2.201 Preparation of invitations for
bids.

(a) Invitations for bids for supplies,
equipment and services will be serially
numbered at the time of Issue. The
number will consist of the station or
marketing division number, the serial
number of the invitation, and the
fiscal year in which Issued, e.g., 101~
25-78. A new serles beginning with the
number 1 will be started each {iscal
year. Invitations for bids for supplies,
equipment and services which are
issued, accepted, and become contracts
in the same fiscal year but, because of
procurement leadtime, will not be per-
formed until the ensuing fiscal year
will be numbered in the series of the
year in which they are issued. Howev-
er, invitations issued in one fiscal year
that will result in a contract that will
become effective and performed only
in the ensuing fiscal year will be num-
bered in the ensuing fiscal year serles.

& [ ]  J . [ ]
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(c) In order to preclude adverse criti-
cism of the Veterans Administration
by prospective bidders relative to dis-
closure of bid prices prior to bid open-
fng, the following provision will be
prominently placed in all invitations
for bids:

CAvUTIOX TO BIDDERS—BID EXVELOPES

It is the responsibility of each bidder to
take all necessary precautions including the
use of a proper mailing cover, to insure that
the bid price cannot be ascertained by
anyone prior to bid opening. If a bid enve-
lope is furnished with this invitation, the
bldder is requested to use this envelope in
submitting the bid. The bidder may, howev-
er, when it suits a purpose, use any suitable
envelope, Identiffed by the invitation
number and bid opening time and date. If a
bid envelope is not furnished, the bidder
will complete and affix the enclosed Option-
al Form 17, Sealed Bid Label, to the lower
left hand corner of the envelope used in
submitting the bid.

(d) *e S

(3) Invitations containing a sum-
mary bid request will contain the fol-
lowing statement:

The award will be made on either an indi-
vidual ftem basis or summary bid basis,
whichever results in the lowest cost to the
Government. Therefore, to assure proper
evaluation of all bids, a bidder quoting a
summary bid price must also quote a price
on each individual item included in the sum-
mary bid price.

(e) [ N B J

(3) In addition to the clause in sub-
paragraph (1) or (2) of this paragraph,
the following clause will be included in
the invitation when bids will be al-
lowed on different packaging, unit des-
ignation, etc.

ALTERNATE PACKAGING AND PACKING

The bldder’s offer must clearly indicate
the quantity, package size, unit, or other
different feature upon which the quote is
made. Evaluation of the alternate or multi-
ple alternates will be made on a common de-
nominator such as per ounce, per pound,
etc,, basis,

» L ] - . -
(g) [Revokedl.
2. In §8-2.204, paragraph (b) is re-
vised to read as follows:

§8-2.204 Records of invitations for bids
and records of bids.

L - - E -

(b) Maintenance of the contract file
prescribed by §8-1.313-54 and reten-
tion of canceled Invitation for Bid files
will fulfill the requirements set forth
in FPR 1-2.204.

3. Section 8-7.150-24 is revised and
§8-7.150-25 Is added so that the added
and revised material reads as follows:
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§8-7.160-24 Requirements for operating
and maintenance manuals.

(a) Solicitations and requests for

" proposals for technical medical equip-

ment and devices issued by a field sta-
tion will normally require the contrac-
tor to provide operating and mainte-
nance manuals. Unless the station
Chief, Engineering Service, indicates
that such service manuals are not
needed, each invitation for bid or re-
quest for proposal for technical medi-
cal equipment will include VA Specifi-
cation No. X-1711, Documentation,
Technical Service, for Technical Medi-
cal Equipment and Devices, as a re-
quirement. The number of such man-
uals required will be specified in both
the solicitation and the resulting pur-
chase order.

(b) Solicitations and regquests for
proposals for mechanical equipment
(other than technical medical equip-

ment and devices) issued by a-field'sta--

tion will include the following clause:

Service data manuel. ‘The -contractor
agrees' to furnish two copies of ‘a2 manual,
handbook or brochure containing operating,
installation, and maintenance instructions
(including pictures or illustrations, schemat-
ics, and complete repair/test guides as nec-
essary). Where applicable, it will include
electrical data and connection diagrams for
all utilities. The instructions shall also con-
tain a complete list of all replaceable parts
showing part number, na.me, and qua.ntity
required.

(c) When the bid or proposal will
result in the initial purchase (includ-

ing each make and model) of a central-

ly procured item, the following clause
will be used:

Service data manucl. ‘The contractor
agrees, when requested by the contracting
officer, to furnish not more than five copies
of the technical documentation required by
VA Specification X-1711 to the Service and
Reclamation Division, VA Supply Debpot,
Hines, Il In addition, the confractor agrees
to furnish two copies of the technical docu-
mentation required by VA Specification X-
1711 with each pfece or equipment sold as a
result of the invitation for bid or request for
proposal.

§8-7.150-25 Guarantee clause.

(a) When the bid or proposal will
result in any purchase, the following
clause will be used:

Guarantee. The contractor guarantees the
equipment against defective material, work-
manship and performance for a period of
—,15ald guarantee to run from date of ac-
ceptance of the equipment by the-Govern-
ment. The contractor agrees to furnish,
without cost to the Government, replace-
ment of all parts and material which are
found to be defective during the guarantee
period. Replacement “of material and parts
will be furnished to the Government at the
point of installatfon, if installation is within

‘Normally, insert 1 year. If industry
policy covers a shorter or longer period, i.e.,
90 days or for the life of the equipment,
insert such period.

" PROPOSED RULES

the continental United States, or f.0.b. the
continental U.S. port to be designated by
the purchasing officer if installation is out-
side of the continental United States. Cost
of installation of replacement material and
parts shall be borne by the contractor. ?

‘(b) Where it is industry policy to
furnish, but not install, replacement
material and parts at the contractor’s
expense, the last sentence will be
changed to indicate that cost of instal-
lation shall be borne by the Govern-
ment. Where it is industry policy to
(1) guarantee components for the life
of the equipment (i.e., crystals in
transmitters and receivers. in radio
communications systems) or (2) re-
quire that highly technical equipment
be returned to the factory (at contrac-
tor’s or Government’s expense) for re-
placement of defectivé materials or
parts, the clause used will be compati-
ble with such policy.

4. In §8-7.600, paragraph (c) is re-
vised to read as follows:

§8-7.600 Scope of subpart.

= * * b *

{c) Clauses iﬁconsisbent with those
contained in FPR 1-7.6 and this sub-
part, but considered essential to the

procurement of Veterans Administra- -

tion requirements, shall not be used
unless. the deviation procedure set
fméth in §8—1 109-2 has been complied
with.

* * ]  d *

5. Section 8-7.650-3 is revised to read
as follows:

§8-7.650-3 Work to be executed by con-
tractor’s forces.

(a) The contractor shall execute on the
site, with his/her forces (exclusive of execu-
tive, supervisory and clerical forces), actual
contract- construction work equivalent to
not less than! — percent of the contract
award price.

. (b) Construction work shall consist of con-
tract work accomplished on the site by la-
borers, mechanics, and foremen/forewomen
on the Contractor’s payroll and under his/
her direct supervision. Cost of material and
equipment installed by such labor may be
included in the ‘above percent of work re-
quired to be performed by the Contractor.
(¢) The Contractor shall submit, simulta-
neously with schedule of costs required by
Payment to Contractor provision of the
General Conditions of these specifications,
a statement designating the branch or
branches of contract work to be performed

2The above clause will be modified to con-
form to standards of the industry involved.

1The Contracting Officer shall insert one
of the following: Thirty percent for boiler
replacements and piping, new or replace-
ment elevators, emergency generators and
wiring, water tanks and towers; 20 percent
for water tanks where piping alterations are
required and for new buildings with rein-
forced concrete frames; all other types of
construction, 15 percent.

with his/her forces. The approved schedule
of costs will be used in determining value of
& branch or branches, or portions thereof,
of the work for the purpose of this article.

(@) If, during the progress of work heretin«
der, the contractor requests a change in the
branch or branches of the work to be per-
formed by his/her forces and the Contract-
ing Officer determines it to be in the best
interests of the Government, the Contract-
ing Officer may, at his/her discretion, au-

. thorize a change in such branch or branches
of said work. Nothing contained herein shall
permit a8 reduction in the percentage of
work to be performed by the contractor
with his/her forces, it being expressly un.
derstood that this is a contract requirement
without right or privilege of reduction.

(e) In the event the contractor fails or re-
fuses to meet the requirement of paragraph
(a) of this section, it is expressly agreed that
the contract price will be reduced by 156 por-
cent of the value of that portion of the por«
centage requirement which is accomplished
by others. For the purposes of this provi-
sion, it is agreed that 15 percent is an ac-
ceptable estimate of the Contractor’s over-
head and profit, or mark-up, on that portion
of the work which the Contractor fails or
refuses to perform, with his/her own forces,
gx accordance with paragraph (a) of this gec-

on.

6. In § 8-7.650-5, paragraph (c) of the
“clause is revised to read as follows:

§8-7.650-5 Inspection and acceptance.

Clause 10, General Provisions, SF
23A is supplemented as follows:

» bl * * ]

(¢) Final inspection will not be made until
the contract work is ready for beneficial use
or occupancy. The Contractor shall hotify
the Contracting Officer, through the Resl«
dent Engineer, fifteen (15) days prior to the
date on which the work will be ready for
final inspection. Should it develop that the
work installed does not justify such inspec-
tion at that time, or that the character of
material or workmanship is such that rein.
spection is found necessary, the cost of such
reinspection including salary of the
inspector(s), his/her traveling and other ox-
penses, shall be borne by the Contractor
and will be deducted from any money due
him/her on the applicable contract.

7. Section 8-7.650-6 is revised to read
as follows:

§8-7.650-6 Guaranty.

GUARANTY

(a) Unless otherwise specifically provided
for In the contract or specifications, tho
Contractor, notwithstanding any final in.
spection, acceptance or payment, guaran.
tees that all work performed and materials
and equipment furnished undexr this con-
tract are in accordance with the contract ro-
quirements. The Contractor also guarantces
that when installed all materials and equip-
ment were free from defects and will remain
so for a period of at least 1 year from the
date of acceptance by the Government.

(b) If defects of any kind should develop
during the period such guaranties are in
force, the Contracting Officer shall immedi-
ately notify the Contractor in writing of
such defects. The Government thereupon
shall have the right, by a written notice to
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that effect, to require the Contractor to
repair or replace all inferior or defective
work, material, or equipment or permit it to
remain in place and assess the contractor
the costs he/she (the Contractor) would
have incurred had he/she been required to
effect repair or replacement.

(¢c) Any correction or replacement of
parts, materials, equipment, supplies or con-
struction made pursuant to the provisions
of this clause shall also be subject to the
provisions of this clause to the same extent
as parts, materials, equipment, supplies or
construction originally installed. The war-
ranty with respect to such new or corrected
parts, materials, equipment, supplies or con-
struction shall be equal in duration as that
set forth in (2) above and shall run from the
date that such parts, materials, equipment,
supplies or construction are replaced or cor-
rected and accepted by the Government.

(d) The Contractor guarantees to reim-
burse the government for, or to repair or re-
place, any damages to the site, buildings, or
contents thereof that is caused by inferior

- or defective workmanship, or the use of in-
.ferior or defective materials or equipment in
the performance of this contract. The Con-
tracting Officer shall immediately notify
the Contractor in writing ~-when such
damage occurs., The Government shall have
the right to require the Contractor to repair
or replace such damaged areas or equip-
ment, or elect to permit such damage to
remain 8s is and assess the Contractor the
costs he/she would have incurred had he/
shebeenrequiredtoeffectrepalrorre—
placement.

(e) Should the Contractor fail to proceed
promptly, after notification by the Con-
tracting Officer, to repair or replace any in-
ferior or defective work, material, or equip-
ment, or damage to the site, buildings, or
contents thereof, caused by inferior or de-
fective work, or the use of inferior or defec-
tive materials, or equipment, the Govern-
ment may have such work, materizal, equip-
ment, or damage repaired or replaced and
charge all costs incident thereto to the Con-
tractor.

(f) Any special gua.ra.nties that may be re-

under the contractor, shall be sub-
ject to the elections set forth above unless
otherwise provided in such special guaran-
ties.

(g) The decision of the contracting Officer
as to liability of the Contractor under this

clause is subject to the appeal procedures -

provided for in the “Disputes clause of this
Contract.”

8. Section 8-7.650-8 is revised to read
as follows:

§8-7.650-8 Reference to “Standards”.

(a) Any materials, equipment, or
workmanship specified by references
to number, symbol, or title of any spe-
cific Federal, Industry or Government
Agency Standard Specification shall
comply with all applicable provisions
of such standard specifications, except
as limited to type, class or grade, or
modified in contract specifications.
Reference to “Standards” referred to
in the contract specifications, except
as modified, shall have full force and
effect as though printed in detail in
specifications.

_(b) Federal Specification numbers
refer to specifications issued by Gener-

’

PROPOSED RULES

al Services Administration. Such speci-
fications may be seen at the Office of
Construction, Veterans' Administra-
tion, Washington, D.C. or at the office
of the Resident Engineer for this pro-
ject. An Index to the Specifications
may be purchased from the Superin-
tendent of Documents, U.S. Govern-
ment Printing Office, Washington,
D.C. 20402. Single copies of specifica-
tions may be obtained without charge
for bidding purposes, from any GSA
Business Service Center provided a
copy of the Invitation for Bids is fur-
nished. Multiple coples may be pur-
chased only from GSA Specifications
Branch, Bullding 197, Washington
Navy Yard, Washington, D.C. 20407.

9. In § 8-7.650-9, paragraph (c) of the
clause is revised to read as follows:

§8-7.650-9 Government supervision.

(c) Within the limits of any specific
authority delegated by the Contract-
ing Officer, the Resldent Engineer
may by written - direction make
changes in the work. The Contractor
shall be advised of the extent of such
authority.

10. Section 8-7.650-10 is revised to
read as follows:

§8-7.650-10 Daily report of workers and
material.

The contractor shall furnish to the
Resident Engineer each day a consoli-
dated report for the preceding work
day in which is shown the number of
laborers, mechanics, foremen/fore-
women and pleces of heavy equipment
used or employed by the contractor
and subcontractors. The report shall
bear the name of the firm, the branch
of work which they perform such as
concrete, plastering, masonry, plumb-
ing, sheet metal work, etc. Report

.shall give.breakdown of employees by

crafts, location where employed, and
work performed. The report shall also
list materials delivered to the site on
the date covered by the report.

11, In §8-7.650-12, paragraphs (b)
and (c) of the clause are revised to
read as follows:

§8-7.650-12 Subcontracts and work co-
ordination.

The following clause Is for use
except at provided in § 8-7.650-13.

SUBCONTRACTS AND WORK COORDINATION

(b) The Contractor shall be responsible to
the Government for acts and omissions of
his/her own employees, and of the subcon-
tractors and their employees. The contrac-
tor shall also be responsible for coordina-
tion of the work of the trades, subcontrac-
tors, and material suppliers.

(¢) The Government or its representatives
will not undertake to settle any differences
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between the Contractor and subcontractors
or between subcontractors.

- L - - -

12, Sectfon 8-7.650-13 is revised to
read as follows:

§8-7.650-13 Work coordination (alfernate
provision).

For new construction work with
complex mechanical-electrical work,
the following provision relating to
work coordination may be substituted
for paragraph (b) of the clause set
forth in § 8-7.650-12:

The Contractor shall be responsible to the
Government for acts and omissions of his/
her own employees, and subcontractors and
their employees. The contractor shall also
be responsible for coordination of the work
of the trades, subcontractors, and material
suppliers. The Contractor shall, in advance
of the work, prepare coordination drawings
showing the location of openings through
slabs, the pipe sleeves and hanger inserts, as
well as the location and elevation of utility
lines, including, but not limited to, conveyor
systems, pneumatic tubes, ducts, and con-
duits and pipes 2 inches and larger in diame-
ter. These drawings, including plans, eleva-
tions, and sections as appropriate shall
clearly show the manner in which the utili-
ties fit into the available space and relate to
ecach other and to existing building ele-
ments., Drawings shall be of appropriate
scale to satisfy the previously stated pur-
poses, but not smaller than %-Inch scale.
Drawings may be composite (with distine-
tive colors for the various trades) or may be
separate but fully coordinated drawings
{such as gepias or photographic paper repro-
ducibles) of the same scale. Separate draw-
ings shall depict identical building areas or
sections and shall be capable of being over-
1ald in any combination. The submitted
drawings for a given area of the project
shall show the work of all trades which will
be involved in that particular area. Six com-
plete composite drawings or six complete
sets of separate reproducible drawings shall
be recelved by the Government not less
than 20 days prior to the scheduled start of
the work in the area illustrated by the
drawings, for the purpose of showing the
Contractor’s planned method of installa-
tion. The objectives of such drawings are to
promote carefully planned work sequence
and proper trade coordination, in order to
assure the expeditious solutions of problems
and the installation of lines and equipment
as contemplated by the contract documents
while avolding or additional
costs to the Contractor and to the Govern-
ment. In the event the Contractor, in co-
ordinating the various installations and in
planning the method of installation, finds a
conflict In location or elevation of any of
the utilities with themselves, with structur-
al items or with other construction items,
he/she shall bring this conflict to the atten-
tion of the Contracting Officer fmmediate-
1y. In doing so, the Contractor shall explain
the proposed method of solving the problem
or shall request instructions as to how to
proceed if adjustments beyond those of
usual trades coordination are necessary.
Utilities installation work will not proceed
in any area prior to the submission and
completion of the Government review of
the coordinated drawings for that area, nor
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in any srea in which conflicts are disclosed
by the coordination drawings until the con-
flicts have been corrected to the satisfaction
of the Contracting Officer. It is the respon-
sibility of the Contractor to submit the re-
quired drawings in a timely manner consis-
tent with the requirement to complete the
.work covered by this contract within the
prescribed contract time.

13. In §8-7.650-14(a),. pa.ragraphk
(a)(2) of the clause is revised to read'
as follows:

§8—7.650-14 Payments to contractors.
|

, (a) For contracts that do not contain
a section entitled “Network Analysis
'Systems (NAS), Clause 7, General Pro-
‘visions, SF 23A,” will be implemented
1as follows:

PAYMENTS To CONTRACTORS

Clause 7, General Provisions, SF 234, Is’
implemented as follows:

(8,) LI I -

(2) Costs as shown by this schedule must
> be true costs and, should-the resident engi-
neer so desire he/she may require the con-
tractor to submit the original estimate
sheets or other information to substantiate
detail makeup of schedule.

[FR Doc. 78-8826 Filed 4-5-78; 8:45 am1

[7035-011 : o

INTERSTATE COMMERCE
i COMMISSION

[49 CFR Part 12411

REPORTING REQUIREMENT FOR CERTAIN
CLASS I CARRIERS IN EACH MODE

Notice of Study

'AGENCY Interstate Commerce Com-
imission.

ACTION: Notice of Study.

SUMMARY: The Bureau of accounts
is considering a certification reporting
requirement for certain class I carriers
in each mode. Views and comments on
the concept of certification reporting
and the tentative proposal for this re-
porting requirement are requested.

DATES: Views and comments are re-
quested by April 30, 1978.

FOR FURTHER INFORMATION
CONTACT:

Bryan Brown, Jr., Chief, Section of
Accounting, Interstate Commerce
Commission, 12th and Constitution
Avenue NW., Room 6113, Washing-
ton, D.C. 20423, phone, 202-275-
7448, :

PROPOSED RULES

I

SUPPLEMENTARY INFORMATIONM:
The Bureau of Accounts is studying a
reporting revision that would require
certain carriers to submit a certified
statement from an independent public
accountant attesting to the conformi-
ty of the primary financial statements

and selected schedules in the annual

report with Commission accounting
and reportmg rules. The objective of
‘this study is to develop a supplemental
‘compliance procedure that will pro-
ivide a continuous record of carrier
Icomplia.nce, promote efficient and ef-
'fective interpretation of financial data

'and facilitate early resolution of ques- |

ltlonable accounting and reporting
'practices.

To further our research we are re-
.questing comments and suggestions on
‘the concept of certification reporting,
modes and carrier classifications to be
.affected, an operating revenue guide-
line for exemptlon of certain carriers
\within a given mode, impact of the re-
;quirement on the scope of annual ex-
|laminations by independent public ac-
countants, incremental accounting
fees and costs, selected supporting
Schedules, format of attestation letter,
-and any other relevant matters. We
are also interested in comments on the
development of a Commission pre-
scribed audit program to facilitate
compliance audit work by independent
\public accountants. This discussion is
intended solely for comment and does
not order changes to the reporting

- regulations.

BACKGROUND

The diversity and complexity of car-
rier operations has s icantly im-
pacted the compliance responsibilities
of the Commission. Integrated oper-
ations with "affiliates, subsidiary for-
mation and -conglomerate mergers
have all contributed to an increased
compliance responsibility. To meet
and better achieve this responsibility,
it Has become necessary to develop
supplemental compliance procedures.

The certification reporting require-
ment is one alternative. Such a re-
quirement has been employed by the

Federal Power Commission (FPC)

since 1970. The FPC has found this re-
quirement to-be an effective and rela-
tively non-burdensome means of sup-
plementing compliance procedures.

TENTATIVE REQUIREMENT

If the concept of certification report-
‘ing is deemed desirable we would con-
tsider limiting the requirement to class
‘I carriers in each mode. We would fur-
ther consider limiting the requirement
'to those carriers in each mode with

annual operating revenues of $50 mil-
lion or more.

These carriers usually engage inde-
pendent public accountants for nc-
counting, auditing, tax, and manage-
ment advisory services. These carriers
could meet the certification reporting
requirement by having their indepen-
dent public accounts expand the scope;
of their annual examination of the fi-'
nancial statements. We recognize that,
-an expanded scope would undoubtedly,
result in incremental audit fees, but:
‘the extent of this increment is indeter-.
minable at this time. .

The certification would cover the
primary financial statements and se-
lected supporting schedules. Support-
ing schedules would include but, not
be limited to, schedules of invest-
ments, property accounts and accumu-
lated provisions for depreciation, am-
ortization and depletion, long-term
debt, tax accruals, inventories, recon-
cma.tions of reported net income with
taxable income, officers salaries, oper-
ating revenues, depreciation, amortiza-
tion and transactions with affiliates. A
statement attesting to the conformity
of the primary financial statements
and selected supporting schedules
‘would be required as an integral part
of the annual report. An example of a
proposed format for the attestation
lettér is included for discussion pur-
poses in Appendix A.

BryAN Bnown', Jr.
Chief, Section of Accounlting.

AVPENDIX A
PROPOSED ATTESTATION LEITER

' In connection with our regular examinne«
1tion of the financiel statements of

for the year ——, on which we have reported
separately under tlie date of , WO
have also reviewed schedules of

—— Annual Report Form — for the year
filed with the Interstate Commerce Coms
mission as set forth in its Uniform System
of Accounts for —~————, orders issued by
the Commission, and with other accounting
as prescribed in publications issued by the
.Commission. Our review for this purpose in-
cluded such tests of the accounting records
and such other auditing procedures as we
considered necessary in the circumstances.

Based on this.review, it is our opinion that
the schedules identiffed in the preceding
paragraph (except as noted below) ! conform
in all material respects with the accounting
requirements of the Interstate Commerce
Commission as set forth in its Uniform
System of Accounts for -—————, orders
issued by the Commission, and with other
accounting as prescribed in publications
issued by the Commission.

[FR Doc. 78-9148 Filed 4-5-78; 8:45 am}

1 Parenthetical phrase inserted when ox-
-ceptions are to be réported.
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This section of the FEDERAL REGISTER contains documents ather than rules or proposed rules that are opplicoble to the public. Natices of hearings ond
investigations, committee meetings, ogency decisions and rulings, delegations of authorily, filing of petitions ond opplications ond ogency statements of
organization and functions are examples of documents cppearing in this section.

[3410-07] i
DEPARTMENT OF AGRICULTURE

Farmers Home Administration

The Secretary of Agriculture has de-
termined .that farming, reaching, or
aquaculture operations have heen sub-
stantially affected in certain Michigan

ignation be made.

Applications for emergency loans
must be received by this Department
no later than September 21, 1978, for
physical losses and March 26, 1979, for
production losses, except that quali-
fied borrowers who receive initial
loans pursuant to this designation
may be eligible for subequent loans.
The urgency of the need for loans in
the designated areas makes it imprac-
ticable and contrary to the public in-
terest to give advance notice of pro-

posed rulemaking and invite public -
- . participation.

Done at Washington, D.C., this 29
day of March, 1978.

GORDON CAVANAUGH,
Administrator,
Farmers Home Administration

[FR Doc. 78-9100 Filed 4-5-78; 8:45 am]

[Designation Number A5881 Countles as a result of various adverse
MICHIGAN . weather conditions shown in the fol-
Designation of Emergency Areas lowing chart:
Michigan, 8 counties
County Excessive rainfall Drought Snow Frost
Berrien Aug. 1 through Nov. 25, 1977
Oct. 31, 1977, through Jan.
Chebo . do 1. 108 Aug. 20,25, 1977
e - Sept. 11, 1977,
Oct. 6, 1977.
Chippewa Aug. 1through Sept. 1, 1976 .
Oct. 15, 1977. through June
30, 1977.
Genesee Aug. 110 Oct. 18, Aug.1,1976,to
1977.. July 8, 1977.
Tosco July 2through  July 1, 1978
. Oct. 31,1977. ltfzrlggh.]’uly
Isabella Aug.1through  Apr. 1through
Sept.30,1977.  July31,1877.
Presque Isle Aug. 1 through . Do. .
Oct. 15, 197T.
St. Clair. Sept. 1 through
Oct. 31, 1977.
Therefore, the Secretary-has des- [3410-07]
ignated these areas as eligible for
emergency loans pursuant to the pro-
* visions of the Consolidated Farm and [Designation Number A580]
Rural Development Act, as amended,
and the provisions of 7T CFR 1904 Sub- NEW JSERSEY
part C, Exhibit B, Paragraph V B, in-
cluding §h recomlpqndation of Gover-
nor William G. Milliken that such des- Designeation of Em.wcy Areus

The Secretary of Agriculture has de-
termined that farming, ranching, or
aquaculture operations have been sub-
stantially affected in the following
New Jersey Counties as a result of ex-
cessive rainfall November 1 through
December 21, 19877, in BHunterdon
County; and unusually heavy rains
and wind November 6, 7, and 8, 1977,
in Monmouth County.

Therefore, the Secretary has desig-
nated these areas as eligible for emer-
gency loans pursuant to the provisions

' of the Consolidated Farm and Rural

Development Act, as amended, and
the provisions of 7 CFR 1904 Subpart

Applications for emergency loans
must be received by this Department
no later than September 21, 1978, for
physical losses and March 26, 1979, for
production losses, except that quali-
fied borrowers who receive initial
loans pursuant to this designation
may be eligible for subsequent loans.
The urgency of the need for loans in
the designated area makes it impracti-
cable and contrary to the public inter-
est to give advance notice of proposed
lt'lulemakinz and invite public participa-

on.

Done at Washington, D.C., this 30th
day of March, 1978.

Jauzs E. THORNTON,
Assaciate Administrator,
Farmers Home Administration.

[FR Doc. 78-9102 Piled 4-5-73; 8:45 am] -

[3410-07]
[Designation No. A591]
MISSISSIPPI
Dasignation of Emergency Areas

The Secretary of Agriculture has de-
termined that farming, ranching, or
aquaculture operations have been sub-
stantially affected in the following
Mississippi Counties as a result of -

“ drought May 1 through June 20 and

@

C, Exhibit D, Paragraph V B, includ- .

ing the recommendation of Governor
Brendan T. Byrne that such designa-
tion be made.

July 15 through August 15, 1977, in
Coahoma County; and drought July 11
through September 5, 1977, in Quit-
man County.

Therefore, the Secretary has desig-
nated these areas as eligible for emer-
gency loans pursuant to the provisions
of the Consolidated Farm and Rural
Development Act, as amended, and
the provisions of 7 CFR 1904 subpart
C, exhibit D, paragraph V B, inclnding
the recommendation of Governor Cliff
Finch that such designation be made.

Applications for emergency loans
must be received by this Department
no later than September 21, 1978, for
physical losses and March 26, 1979, for
production losses, except that quali-
fied borrowers who receive initial
loans pursuant to this designation
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may be eligible for subsequent loans.

The urgency of ‘the need for loans in

the designated area makes it impracti-

cable and contrary to the public inter-

est to give advance notice of proposed

gﬂemaking and invite public participa-
on.

Done at Washington, D.C., this 29th
day of March 1978.

GORDON CAVANAUGH,
Administrator,
Farmers Home Administration.

{FR Doc. 78-9101 Filed 4-5-78; 8:45 am]

[3410-071
[Desfgnation No. A590]1
TENNESSEE

Designation of Emergency Areas

The Secretary of Agriculture has de-
termined that farming, ranching, or
aquaculture operations have been sub-
stantially affected in the following
Tennessee Counties as a result of
drought May 15 through September
15, 1977, in Fentress County; drought
June 15 through August 15, 1977, and
excessive rainfall September 1
through November 30, 1977, in
McMinn County; drought June 1
through August 30, 1977, and exces-
sive rainfall October 7 through Octo-
ber 9, 1977, in Morgan County; and ex-
cessive rainfall and unseasonsbly
warm weather October 1 through De-
cember 31, 1977, in Wayne County.

Therefore, the Secretary has desig-
nated these areas as eligible for emer-
gency loans pursuant to the provisions
of the Consolidated Farm and Rural

Development Act, as amended, and .

the provisions of 7 CFR 1904 subpart
C, exhibit D, paragraph V B, including
the recommendation of Governor Ray
Blanton that such designation be
made.

Applications for emergency loans
must be received by this Department
no later than September 21, 1978, for
physical losses and March 26, 1979, for
production losses, except tha.t quali-
fied borrowers who receive initial
loans pursuant to this designation
may be eligible for subsequent loans.
The urgency of the need for loans in
the designated area makes it impracti-
cable dnd contrary to the public inter-
est to give advance notice of proposed
Eﬂemaking and invite public participa-

on.

Done at Washington, D.
day of March 1968.

GORDON CAVANAUGH,
Administrator,
Farmers HomeAdministrM

[FR Doc. 78-9103 ¥iled 4-5-78; 8:45 am]

C., this 29th

NOTICES
[3410-11]

Forest Service

HUMBOLDT NATIONAL FOREST GRAZING
ADVISORY BOARD

Meeting

The THumboldt National Forest
Grazing Advisory Board will meet on
May 23, 1978, at 10 a.m., P.d.s.t., at the
Mountain City Ranger Station, Moun-
tain City, Nev. Bring a sack lunch. The
meeting is open to the public.

The purpose of the meeting is to dis-
cuss: 1. Allotment management plan-
ning. 2. Utilization of range better-
ment fund.

Dated: March 28, 1978.

JOE L. FRAZIER,
Acting Forest Supervisor.

[FR Doc. '78-9065 Filed 4-5-78; 8:45 am]

[3410-11]
Forest Service
ROCKY MOUNTAIN FRONT PLANNING UNIT
Extension of the Draft Review Period

The Forest Service, Department of
Agriculture, has announced an exten-
sion of the review period for the draft
environmental statement of the Rocky
Mountain Front Planning Unit Land
Management Plan, Forest Service
Report Number TUSDA-FS-R1(15)-

DES-Adm-78-1, until September 15,

1978.

Comments concerning the proposed
action and requests for additional in-
formation should be addressed to
Forest Supervisor Kenneth D. Weyers,
Lewis & Clark National Forest, Box
871, Great Falls, Mont. 59403. Com-
ments should be received by Septem-
ber 15, 1978, in order to be considered
in preparation of the Final Environ-
mental Statement.

Dated: March 28, 1978.

James E. REID,
Acling Regional Forester
Northern Region, Forest Service.

[FR Doc. 7§-9126 Filed 4-5-78; 8:45 am]

[1505-011

CIVIL AERONAUTICS BOARD
[Order '718-3-73; Docket 295911
DONALD L. PEVSNER
Refund I;rovlslons for Unused Tickets
Correction

In FR Doc. 78-7773, appearing on
page 12052 in the issue for Thursday,
March 23, 1978, in the heading, the
Order number should be corrected to
read as set forth above.

[6320-01]
[Docket No. 31371; Order 78-3-1641
TRANS WORLD AIRLINES, INC.

Order for Amendment of its Certificate of
Public Convenience and Necessity:for Route 2

Adopted by the Civil Aeronautics
Board at its office in Washington,
D.C,, on the 30th day of March 1978.

On September 9, 1977, Trans World
Airlines filed an application in Docket
31371 for amendment of its certificate
of public convenience and necessity
for Route 2 so as to authorize it to
provide one-stop single plane service
between Miami, Tampa, and Atlanta,
on the one hand, and points on the re-
mainder of its route system west of
Kansas City, Mo., on the other. ! The
application was accompanied by a peti-
tion for the issuance of an order to
show cause why the request should
not be granted without a hearing.

In support of its petition, TWA
makes the following case. The réstric-
tions on single plane service betweeen
Atlanta, Tampa, and Miami,? on the
one hand, and TWA’s western cities,?
on the other, no longer serve & useful
purpose and have hampered the eco-
nomic development of TWA's service
to_its southeastern cities. Its previous
requests for relief from these restric-
tions have been denied by the Board,
and, at the same time, new competi-
tive awards to other carriers have
eroded TWA’s ability to mount suc-
cessful services in these markets. TWA
does not specify the improved service
it will provide if its restrictions are re-
moved, but does state that “* * * the
traveling public will also benefit from
the added single-plane opportunities
TWA would receive.” ¢

1Specifically, TWA requests that the
Board delete from its certificate for Route 2
the following conditions (in pertinent part):
(29) The holder shall not engage in single
plane air transportation between points on
segment 6, other than 8t. Louls, Mo., on the
one hand, and any point west of Kansas
City, Mo., on the other hand, except be-

~

tween Atlanta, Ga., and Wichita, Kans., via .

segment 8: Provided * * ** *(32) Tho holder .

,Shall not provide single-plane serviceé be-

tween Denver, Colo., on the one hand, and
Atlanta, Ga., Miami. Fort Lauderdale, or
Tampa-St. Petersburg-Clearwater, Fla,, on
the other hand.”

2Tampa includes the hyphenated point
‘Tampa-St. Pertersburg-Clearwater; Miami
includes the hyphenated point, Miami-Fort
Lauderdale. The abbreviated references will
be used throughout this order.

3The cities on TWA's certificate west of
Kansas City to which it seeks improved au-

|

!

¥
!

thority are Albuquerque, Amarillo, Denver, |

Las Vegas, Los Angeles-Ontarlo, Oklahoma
City, Phoenix, San Francisco-San Jose-Oak-
land, Tucson, Tulsa, and Wichita. These
cities will be referred to collectivoly as the
western cities.

{TWA petition at 20.
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A number of persons have filed in
response to the TWA petition. The fol-
Iowing civic representatives support it:
the City of Albuquerque and the Albu-

_querque Chamber of Commerce, the

City of Amerillo and the Amarillo
Chamber of Commerce, the City of At-
Ianta and the Atlanta Chamber of
Commerce, Dade County and the
Greater Miami Traffic Association,
Tas Vegas Parties (Clark County,
Nevada, the Greater Las Vegas Cham-
ber of Commerce, the City of Las
Vegas, the Nevada Resort Association
and the Las Vegas Convention/Visi-
torss Authority), the Qklahoma City
Parties (the city of QOklahoma City
and the Oklahomz City Chamber of
Commerce), the City of Phoenix, the
City of St. TLouis and the St. Louis Air-
port Authority, the St. Touis Regional
Commerce and Growth Association,
the Tampa Bay Area Parties (the
Counties of Hillsborough and Pinellas,
the City of Tampa, and the Greater
Tampa. Chamber of Commerce), the
Tucsorr. Airport Authority, and the
City of Wichifa and the Wichita
Greater Chamber of Commerce.

Seven carriers have responded to the
TWA petition; all of them oppose it.
American Airlines asserts that the re-
quested relief will have substantial
competitive implications and that the
application raises controversial and
complex questions which are inappro-
priate for processing by show-cause
pmcedm Branifi Airways urges
that TWA'srequest be considered with
its realignment application in docket
30908. Braniff further argues that,
with respect to certzin markets, the
TWA application. should be denied
outright, since the issue of improved
authority in these: markets is to be
considered in pending Board proceed-
ings. Continental Air Lines a.rguesthat.
TWA’s application raises si

issues of material fact which can be .

addressed only i an oral evidentiary
hearing. Delta. Air Lines argues that
TWA’s applicationr should be consid-
ered with the TWA realignment appli-
cation, or; alternatively, that it should
be denied ountright since the Board has
recently awarded new authority in sev-
eral of these markels and TWA should
not be allowed to dilute the traffic
which will be available to support
these newly authorized services. Fron-
tier- Airlines opposes TWA’s request
only insofar as it seeks improved At-
Ianta-St. Louis-Wichita authority. Na-
tional Airlines states that removal of
TWA’s restrictions will affect the com-
petifive balance in markets which: in
the aggregate generate over 1.5 million
passengers. National also argues that
the TWA application raises issues
which can be resolved only in a full
hearing: Western Aarlmes raises simi-
1ar objections.
Subsequently, on Ja.nuary 19, 1978,

TWA filed a2 motion for immediate

NOTICES

action on its petition for an order to
show cause. TWA attached several ap-
pendices to its motion which describe
the schedule changes it intends to in-
troduce if its restrictions are removed.
The Las Vegas Parties, the St. Louis
Parties and the Tampa Bay Area Par-
ties support the TWA motion. Four air
carriers;, American, Braniff, Continen-
tal, and Delta, filed in opposition to it.
Delta also states that it has a similar
restriction and asks that its modifica-
tion be considered in any investigation
concerning the removal of TWA's re-
striction..

TWA also filed a contingent motion
to consolidate its application for re-
moval of conditions 29 and 32 in
docket 31371 with the “Houston-
Tampa/Orlando Investigation” in
Docket 31921. The: Board has denied
this motion. See Order 78-3-113.

‘We have decided to defer action on
TWA's petition for an order to show
cause and to deny its motion for imme-
diate action. TWA has submitted a
complex proposal which includes
thirty-three markets and which sub-
stantially duplicates a portion of its
application for route realignment in
Docket 30909.* As-we noted in Order
78-3-42, March 9, 1978:

Absent overriding considerations we will
not process restriction removal applications
out of turn if the authority requested s en-
tirely or substantially duplicated in a pend-
ing route realignment.

‘We have beenr increasingly willing to
expand the use of show cause proce-
dures to process applications for re-
striction. removal.* We have also, on
occasion, considered individual re-
quests for route authority even when
they Dbroperly fell within the scope of

realignment applications.? We
ha.ve repeated, however, that these oc-
casions represent exceptions to our
general policy of hearing route re-
alignment applications, and substan-
tially similar requests for restriction
removal, in the chronological order in
which the realignment applications
are filed.® No sufficient reasons for de-
parting from that general policy are
present here. Therefore, we will defer
consideration of this TWA application
and consider it with the carrier’s re-
ggggg . for realignment in Docket.

3Under the realignment guidelines set
forth in Appendix C to Order 76-5-101, May
21, 1976, TWA would receive less Iiberal au-
thority in some markets, and more liberal
authority i others, than the relief it re-
quests here,

¢ Western Route Realignment, Order 77-
11-74, November 17, 1977.

7See eg., Application of Ozark Air Lines,
Inc., Order T7-3-175, Mar. 31, 1977,

$ The reasons in support of this palicy,
and our departures from it, are recited in
Order 78-3-42, Mar. 9, 1978, Application of
Piedmont Aviztion, Inc., at pp. 3-4.

* The Board has taken {dentical actionron
an application and motion filed by North-
west Airlines, Order 77-9-25, Sept. 8, 197T7.

14531

Accordingly, it is ordered, That:

1. Action be deferred on the petition
for an order to show cause of Trans
World Airlines in Docket 31371, until
further order of the Board; and

2. The motion for immediate action
of Trans World Airlines in Docket
31371 be denied.

This order shall be published in the
FrprrarL REGISTER.

By the Civil Aeronautics Board.

Pevrxs T_.Xavior»™
Secretary.
{FR Doc. 78-8141 Piled 4.5-78; 8:45 a1

[351p-25]1
DEPARTMENT OF COMMERCE
Forsiga-Trode Zomes Board.
[Order Ko. 1281
PHICADELPSEA. FORT CORE.

Resolution and Order Appreving Applicalion

for a Focsign-Trade Zone in Philadelphie, Pe.

Proceedings of the Foreign-Trade
Zones Board, Washingtonr, D.C.
RxsorLurTox axn ORDER

81uw), the Foreign-Trade Zones Board
has adopted the following Resclution

ulatione are satisfied, and that the proposal
{x In the public interest, aporoves the apph-

As the propoeal includes oper Iand oo
which the Grantee might desire to

* Al members concurred.
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GRANT TO ESTABLISH, OPERATE, AND
MAINTAIN A FOREIGN-TRADE ZONE IN
PHILADELPHIA, PA.

Whereas, by an Act of Congress ap-
proved June 18, 1934, an Act “To pro-

" vide for the establishment, operation,

and maintenance of foreign-trade
zones in ports of entry of the United
States, to expedite and encourage for-
eien commerce, and for other pur-
poses,” as amended (19 US.C. 8la-
81lu) (the Act),

* Zones Board (the Board) is authorized
and empowered to grant to corpora-

. tions the privilege of establishing, op- °
erating, and maintaining foreign-trade .

zones in or adjacent to ports of entry
under the jurisdiction of the United
States;

Whereas, the Philadelphia Port
Corp. (Grantee) has made application

. (filed August 26, 1977) in due and

proper form to the Board requesting
the establishment, operation,

«

NOTICES

construction, operation, or mainte-
nance of said zone, and in no event
shall the United States be liable there-
for.

The grant is further subject to set-
tlement locally by the District Direc-

- tor of Customs and the District Army
" Engineer with the Grantee regarding

the Foreign-Trade -

and

- maintenance of a general-purpose for- ’

eign-trade zone consisting of three
sites in Philadelphia, Pa., within the
Philadelphia Customs port of entry;

‘Whereas, notice of said application
has been given and published, and full
opportunity has been afforded all in-
terested parties to be heard; and

‘Whereas, the Board has found that
the requirements of the Act and the
Board’s Regulations (15 CFR, part
400) are satisfied;

Now, therefore, the Board hereby
grants to the Grantee the privilege of
establishing, operating, and maintain-
ing a general-purpose foreign-trade
zone, designated on the records of the
Board as Zone No. 35, at the site loca-
tions mentioned above and more par-
ticularly described on the maps and
drawings accompanying the applica-
tion in Exhibits IX and X, said grant
being subject to the provisions, condi-
tions, and restrictions of the Act. and
the Regulations issued thereunder, to
the same extent as though the same
were fully set forth herein, and also to
the following express conditions and
limitations:

Operation of the zone sites shall be
commenced by the Grantee within a
reasonable time from the date of issu-
ance of the grant, and prior thereto,
the Grantee shall obtain all necessary
permits from Federal, State, and mu-
nicipal authorities.

‘The Grantee shall allow officers and
employees of the United States free
and unrestricted access to and
throughout the foreign-trade zone in
the performance of their official
duties. .

The Grantee shall notify the Execu-
tive Secretary of the Board for ap-
proval prior to the commencement of
any manufacturing operations within
the zone. -

The grant shall not be construed to
relieve the Grantee from liability for
injury or damage to the person or

_ property of others occasioned by the

compliance with. their respective re-

1 quirements for the protection of the

revenue of the United States and the
installation of suitable facilities.

In witness wherecf, the Foreign-
Trade Zones Board has caused its
name to be signed and its seal to be af-
fixed hereto by its Chairman and Ex-
ecutive Officer at Washington, D.C.,
this 24th day of March 1978, pursuant
to Order of the Board.

Foreign-Trade Zones Board.

Juanrra M. KREPS, .
Chairman and Executive Officer.

Attest:
JOHN J. DAPONTE,
Ezxecutive Secretary.

[FR Doc. 78-9042 Filed 4-5-78; 8:45 am]
[3510-22]

National Oceanic and Atmospheric
Administration

MYSTIC MARINELIFE AQUARIUM
issuanze of Permit To Take Northern Fur Seals

- On February 2, 1978, notice was pub-
lished in the FepErRAL REGISTER (43 FR
4450), that an application had been
filed with the National Marine Fisher-
jes Service by Mystic Marinelife
Aquarium, Mystic, Conn. 06355, for a
permit to take ten (10) northern fur
seals (Callorhinus wursinus), for the
purpose of public display.

Notice is hereby given that on
March 28, 1978, and as authorized by
the provisions of the Fur Seal Act of
1966 (16 U.S.C. 1151-1187), the Nation-
al Marine Fisheries Service issued 2
permit for the above taking to Mystic
Marinelife Aquarium subject to cer-
tain conditions set forth therein. The
permit is available for review by inter-
ested persons in the following offices:

" Assistant Administn;.tor for Fisheries, Na-

tional Marine Fisheries Service, 3300 Whi-
tehaven Street NW., Washington, D.C.;

Regional Director, Netional Marine Fisher-
ies Service, Northeast Region, Federal
Building, 14 Elm Street, Gloucester, Mass.
01930; -

Regional Director, National Marine Fisher-
ies Service, Northwest Region, 1700 West-
lake Avenue North, Seattle; Wash. 98109;
and

Regional Director, National Marine Fisher-
ies Service, Alaska Region, P.O. Box 1668,
Juneau, Alaska 99802.

WiINFRED H. METBOHM,
Associate Director,
Nuational Marine Fisheries Service.

MARcHE 28, 1978, )
[FR Doc. 78-9066 Filed 4-5-78; 8;45

-

-

[3510-12]

POTENTIAL MARINE SANCTUARIES OFFSHORE
OF CALIFORNIA

Public Workshop

The Office of Ocean Management of
the National Oceanic and Atmospheric
Administration and California Coastal
Commission will ~sponsor a public
meeting as follows.

Date: April 21, 178.

Place: Howard Johnson’s, 160 Shoreline
Highway, Mill Valley, Calif, 94941, 416~
332-5700, the Conference Room.

Time: 1 p.m. to 4 p.m.

Purpose of meeting: To explain the marine
sencturary program and how it will apply
in California. Emphasis will be on the off«
shore area of Point Reyes.

Views are solicited on a number of
issues, “including but not limited to:
The marine resources which may need
protection, development planned or.
onzoing within the area; the purpose
of designation; the character of neces-
sary regulations, appropriate bound-
aries; the type of management needed,
and 1;the level of necessary enforce-
ment.

All comments and inquiries should
be addressed to Commander Phillip C.
Johnson, Associate Director, Project
Management, Office of Ocean Man-
agement, National Oceanic and Atmo-
spheric Administration, 2001 Wiscon-
sin NW., Washington, D.C. 20235, 202~
254-7512, or Ms. Carol Pillsbury,
Marine Resources Coordinator, Cali-
fornia Coastal Commisison, 631
Howard Street, San Francisco, Calif.
94105, 415-543-8555.

R. L. CARNAHAN
Deputy Assistant
Admin&gtmtorforAdministration.

[FR Doc. 78-9067 Filed 4-5-78; 8:46 am)

[3510-12]

POTENTIAL MARINE SANCTUARIES OFFSHORE
OF CALIFORNIA

Public Workshop

The Office of Ocean Management of
the National Oceanic and Atmospheric
Administration and the Californin
Coastal Commission will sponsor a
public meeting as follows:

Date: April 20, 1978.

Place: Ramada Inn, 1425 Munras Avenue,
Monterey, Calif. 93940, 408-649-1020, the
Iron Horse Room.

Time: 1 p.m, to 4 p.m.

Purpose of meeting: To explain the marine
sanctuary program and how it will apply
in California. Emphasis will be on the off«
shore area of Monterey.

Views are solicited dn a number of

issues, including but not limited to:
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The marine resources which may need
protection, development planned or
ongoing within the area; the purpose
of designation; the character of neces-
sary regulations, appropriate bound-
aries; the type of management needed,
and the level of necessary enforce-
ment.

All comments and inquiries should
be addressed to Commander Phillip C.
Johnson, Associate Director, Project
Management, Office of Ocean Man-
agement, National Oceanic and Atmo-
spheric Administration, 2001 Wiscon~
sin Avenue NW., Washington, D.C.
20235, 202-254-7512, or Ms. Carol Pills-
bury, Marine Resources Coordinator,
California Coastal Commission, 631
Howard Street, San Francisco, Calif.
94105, 415-543-8555.

R. L. CARNAHAN,
Deputy Assistant
Administrator for Administration,

[FR Doc. '78-9068 Filed 4-5-178; 8:45 am]

[3510-12]

POTENTIAL MARINE SANCTUARIES OFFSHORE
OF CALIFORNIA

Public Workshop

The Oifice of Ocean Management of
the National Oceanic and Atmospheric
Administration and the California
Coastal Commission will sponsor a
public meeting as follow:

Date: April 18, 1978.

Place: Bahia Hotel, 998 West Mission Drive,
San Diego, Calif. 92109, 714-488-0551, the
Del IMar Room.

Time: 1 p.m. to 4 p.m.

Purpose of meeting: To explain the marine
sanctuary program and how it will apply
in California. Emphasis will be on the off-
shore area of San Diego.

Views are solicited on a number of
issues, including but not limited to:
The marine resources which may need
protection, development planned or
ongoing within the area; the purpose
of designation; the character of neces-
sary regulations, appropriate bound-
aries; the type of management needed,
and- the level of necessary enforce-
ment.

All comments and inquiries should
be addressed to Commander Phillip C,
Johnson, Associate Director, Project
Management, Office of Ocean Man-
agement, National Oceanic and Atmo-
spheric Administration, 2001 Wiscon-
sin Avenue NW. Washington, D.C.
20235, 202-254-7512, or Ms. Carol Pills-
bury, Marine Resources Coordinator,
California Coastal Commission, 631
Howard Sfreet, San Francisco, Calif.
94105, 415-543-8555.

R’ L. CARNAHAN,
. Deputy Assistant
Administrator for Administrator.

[FR Doc. 78-9069 Filed 4-5-78; 8:45 am]

NOTICES
[3510-12]
POTENTIAL MARINE SANCTUARIES OFFSHORE
OF CALIFORNIA

Public Workshop

The Office of Ocean Management of
the National Oceanic and Atmospheric
Administration and the California
Coastal Commission will sponsor &
public meeting as follows:

DATE: April 19, 1978.

PLACE: Santa Barbara Inn, 435 South
Milpas, Santz Barbara, Calif. 93103,
805-966-2285, The Cloud Room.

TIME: 1 p.m. to 4 p.m.

PURPOSE OF MEETING: To explain
the marine sanctuary program and
how it will apply in California. Em-
phasis will be on the offshore area of
Santa Barbara.

Views are solicited on a number of
issues, including but not limited to:
The marine resources which may need
protection, development planned or
ongoing within the area; the purpose
oi designation; the character of neces-
sary regulations, appropriate bound-
aries; the type of management needed,
and the level of meceszary enforce-
ment.

All comments and inquiries should
be addressed to Commander Phillip C.
Johnson, Associate Director, Project
Management, Oifice of Ocean Man-
agement, National Oceanic and Atmo-
spheric Administration, 2001 Wiscon-

~sin Avenue NW., Washington, D.C.

20235, 202-254-7512 or Ms. Carol Pills-
bury, Marine Resources Coordinator,
California Coastal Commission, 631
Howard Street, San Franclsco, Calif.
94105, 415-543-8555.

R. L. CARNAHAN,
Deputy Assistant Administrator
JorAdministration.
FR Doc. 78-9070 Filed 4-5-178; 8:45 am]

[3510-25]

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

BILATERAL TEXTILE NEGOTIATIONS WITH THE
GOVERNMENTS OF COLOMBIA, HAMI,
MEXICO, THE PHILUPPINES, ARD THAILAND

Soliciting Publlc Commaent

APrRIL 3, 1978.

On April 21, 1974, the Committee for
the Implementation of Textile Agree-
ments published & notice’in the Feper-
AL REGISTER (39 ¥R 13307) conveying
the Committee’s intention to an-
nounce, and solicit comment on, U.S.
Government actions implementing the
GATT Arrangement Regarding Inter-
national Trade in Textiles.

Pursuant to the terms of the ar-
rangement and certain bilateral textile
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agreements entered into thereunder,
the Committee anticipates holding ne-
gotiations with the Governments of
Colombia, Haiti, Mexico, the Phillip-
pines, and Thailand before the end of
1978. Any party wishing to express a
view or provide data or information
with regard to the treatment of any
product under the bilateral textile
agreements and any ofther aspects
thereof, or comment on production or
avallability of domestic textile prod-
ucts, is invited to submit such in 10
copies to Mr. Robert E. Shepherd,
Chairman of the Committee for the
Implementation of Textile Agree-
ments and Deputy Assistant Secretary
for Domestic Business Development,
U.S. Department of Commerce, 14th
and Constitution- Avenue NW., Room
2836, Washington, D.C. 20230. Inas-
much as the exact timing of the nego-
tiations is not yet certain, it would be
appreciated if comments were submit-
ted promptly.

Views, data, or information submit-
ted under this procedure will be avail-
able for public inspection in the Office
of Textiles, Room 2815, U.S. Depart-
ment of Commerce, 14th and Constitu-
tlon Avenue NW., Washington, D.C.
20230, and may be obtained upon writ-
ten request. Whenever practicable,
public comment may be invited con-
cerning views, comments, or informa-
tion received from the public which
the Committee for the Implementa-
tion of Textile Agreements considers
appropriate for further consideration.

The solicitation of comments on any
negotiation, consultation, market dis-
ruption or any other matter pursuant
to this notice is not a waiver in any re-
spect of the exemption contained in 5
U.S.C. 553(a)(1) and 554(a)(4) relating
to matters which constitute “a foreign
affairs function of the United States.”

ArTHUR GAREL,
Acting Chairman, Committee for
the I'mplementation of Textile
Agreements.

[FR Doc. 78-9124 Filed 4-5-78; 8:45 am]

[6315-01]

COMMUNITY SERVICES
ADMINISTRATION

EMERGENCY ENERGY ASSISTANCE PROGRAM
Funding Dedeasctions

The Director of the Community
Serv- ices Administration (CSA) has
found, based on criteria indicated in
column?® (5) of appendix A that
energy-related emergencies have exist-
(eg)since the dates indicated in column

Therefore, eligible grantees who
cover those areas indicated in column
(2) will proceed as follows:

tAll references to “column” refer to ap-
pendix A to this notice.
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Grantees who receive funds by letter
of credit may withdraw and expend
funds in the amount approved in
column (4) or that portion of that
amount which have been granted to
them under program account 80, emer-
gency energy. assistance program, or
grantees who normally receive checks
are being informed that their checks
are being forwarded by the Treasury
Department for the total amount of
the EEAP grant. However, these gran-
tees immediately may begin obligating
funds against this grant in the amount
appropriated in column (4) and from
the date indicated in column (3).

NOTICES

the basis for a finding by the Director
of CSA that an energy-related emer-
gency existed. However, any eligible
grantee within those areas covered in
column (2) may submit evidence o
support the existence of energy-relat-
ed emergencies which existed between
December 31, 197, and the date given
in column (3) for a finding by the Di-
rector of CSA. (See CSA notice 6143-7,
sectionr 4 or §1061.51-3 in the FEDERAL.
REGISTER (43 FR 9476)).

Regquest. for supplemental (addition-
al) funds shall he madz in accordance
with the provisions of section 11l.c. of
CSA notice 6143-7. .

Column (3) contains fhe earliest Frang N. JONES,
date to our knowledge which provided Acting Directar:
APPENDIX A \
Emergency Approved Basiz for
State(s) declared Areas covered . declaration date allocation forarex determination®
) covered
(¢b] ()] 3) (3] (5)
REGION IT ) .
New Yorkwsecen. Countiesof:. )
. Ulster. Feb.6, 1978.— S$STIIT  4b.a2)a.
Tioga Jan. 1, 1978 e 65018. 4b.(2X)
REGION IV g
Alabams.. Entire State Mar. 6, 1878. 595,000 4.bAD).
REGION. VI - .
Arkansas do : . Jan, 7, 1978 . 495000 4b(lland
] 4b.(2)2).
Oklahoma . do. Jan.1, 1978 545,000 4.B.(2Xa)
NeW MeXiCO e SARAOTAL COUDLY voreeeeen TAATL 2T, 197G e 37,460 4.b(2Xa).
REGION VI )
Iown ~ Entire State Feb. 1, 1978 e 1,075,000 4.b.(2Xa)
* Reference CSA. Notice 6143-7, sec. 4; FEDERAL REGISTER 1061.51-3(b).
[FR Doc. 73-9097 Filed 4-5-78; 8:45 am]
surveillance capabilities, advanced

[3810-71] .
DEPARTMENT OF DEFENSE -
Department of the Navy

CHIEF OF NAVAL OPERATIONS EXECUTIVE
PANEL ADVISORY COMMITTEE

Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5
U.S.C. App. 1), notice is hereby given
that the Technology Subpanel of the
Chief of Naval Operations (CNO) Ex-
ecutive Panel Advisory Committee will
meet on April 27-28, 1978, at the Naval
Ocean Systems Center, San Diego,
Calif. Sessions of the meeting will
comnience.at 8:30 am. and terminate
at 5:30 p.ox. onx hoth, days. All sessions
will be closed to the public.

The agenda. will consist of matiers
required by Executive orderto be kept
secret in the interest of national de-
fense and are in fact properly classi-
fied pursuant to such Executive order,.
including discussions of U.S. oceamr

command and. control architecture,
bioscience, and antisubmarine warfare
programs. Accordingly, the Secretary
of the Navy had determined in writing
that the public interest requires that
all sessions of the meeting be closed to
the public because they will be com-
cerned with matters listed in section
552b(c)(1) of Title 5, United Statexz
Code.

For further informationr concerning
this meeting, contact Commander Wil-
liam A. Armbruster, U.S. Navy, Execu-
tive Secretary of the CNQ Executive
Panel Advisory Committee, 1401
Wilson Boulevard, Room 405, Arling-
ton, Va. 22209, phone OXX 4-3191.

Dated: April 3, 1978.

K. D. LAWRENCE,,
Capiain, JAGC, U.S. Navy,
Deputy Assistant Judge Adva-
Ecte)GenemZ Udministrative .
aw)..

[FR Doc. 78-9090 Filed 4-5-78; 8:45 am1

* School

[3810-711

CONTINUED UTILIZATION OF KAHOOLAWE
ISLAND, HAWALI, FOR WEAPONS TRAINING
BY THE U.S. ARMED FORCES.

"Public Hearing and. Availability of the Draft
Supplament to the 1972 Final Environmental
Impact Statement (EIS)

Notice is hereby given pursuant to.
the National Environmental Policy
Act of 1969, Pub. 1. 91-190 (42 U.S.C.
4321 et seq.), and the Council on Envi-
ronmental Quality Guidelines, 40 CFR
Part 1500, that a public hearing will be
held*Yor the purpose of providing the
public with relevant information on
the proposed action to continue the
military use of Kdhoolawe Island,
Hawaii, and to afford the public an op-
portunity to present their views on
this matter. The hearing will be held
on April 25, 1978, at the Kaunakakai
in Kaunakakai, Molokai,
Hawaii. The afternoon session will
begin at 4 p.m. and the evening session
will begin at 7 p.nx.

This hearing is being held in order
that all persons, governmental organi-
zations, agencies, and groups who 50
desire are afforded the opportunity ta
comment on the proposed action.

The hearing will be conducted by
Captain Peter B. Walker, Judge Advo-
cate General’s Corps, U.S. Navy, and
will include a presentatiomr of the
Navy's utilization of KEahoolawe
Island, expected environmental
impact, alternatives, and what may be
expected for the future.

The following procedures will he fol-
lowed during this public hearing. For
record purposes, all persons attending
the hearing; will be asked to provide
their names upon entering the hear-
ing. Individual speakers wishing to
comment at the hearing will have 4
minutes each, and group spokesper-
sons will have 6 minutes each to sum-
marize and present their views. Each
speaker will identify himself and any
organization he may be representing.
One speaker may not relinquish time
to another.

- Individuals and organizations. wish-
ing to submit written statements to he
inciuded in the hearing record are en-
couraged to do so by April 14, 1978, or
such statements may be presented to
the hearing officer during the hearing.
Preregistration of speakers is desired,
and should be made in person or writ-
ing. Speakers may also register at the
attendance desk at the hearing. The
name and title of the speaker for orgs-
nizations should be included in the
preregistration.

.
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Any organization desiring to make a
formal presentation in excess of the
foregoing time limits is requested to
contact the hearing officer prior to
April 14, 1978, so that appropriate ar-
rangements may be made. The closing
date for including additional written
_\statements in the Navy hearing record
is May 5, 1978. Speaker preregistration
and submission of written statements
should be addressed to:

Captain P. B, Walker, JAGC, U.S. Navy, c/o
Code OCF, Pacific Division, Naval Facili-
ties Engineering Command, Pearl Harbor,
Hawalii 96860.

This draft supplement updates the
final EIS of 1972 in format and con-
tent to meet the requirements of the
National Environmental Policy Act of
1969 and includes the current ongoing
training operations by the several mili-
tary service branches on the island. It
updates the alternatives to military
use of this island target complex and
of military alternatives to Kahoolawe.
Tree planting, erosion control, goat
eradication, ordnance removal, and ar-
cheological/historic sites investiga-
‘tions are included.

Anticipated environmental impacts
resulting from the proposed project
are documented in the 1972 final envi-
ronmental impact statement for Ka-
.hoolawe Island (FEIS) and in the
draft supplement thereto which is the
lsubJect; of the hearing here an-
‘nounced. Copies of the draft supple-
ment, together with the FEIS, have
‘been widely distributed and are avail-
|able to the public at the followmg Io-
cations:

Chief of Naval Information, the Pentagon
- Press Room, Washington, D.C. 20350.
+Headquarters, Commander, Pacific Division,

Naval Fzacilities Engineering Command,
{ Mgkalapa, Pearl Harbor, Hawalii.

‘Office of the Mayor, County of Maui, 1588
+ Kashumanu Avenue, Wailuku, Maul,
| Hawail. -

'Office of the Mayor, City of Honolulu, City
! Hall, Honolulu, Hawaii.

Office of the Mayor, 4396 Rice Street,
© Lihue, Kauai, Hawaii.

'Office of the Mayor, City Hall, County of
Hawaii, Hilo, Hawali.

All public libraries in the State of Hawali,

including Bookmobiles.
University of Hawaii Hamilton and Sinclair
Libraries, Honolulu, Hawalii.

Ewa Beach Satellite City Hall, 91923 Fort
‘Weaver Road, Ewa Beach, Hawail.

Hauula Satellite City Hall, Hauula, Hawalii.

Hawaii Kai Satellite City Hall, Xoko
Marina Shopping Center, Honolulu,
Hawaii.

Kallua Satellite City Hall, 302 Kuulet Road.
Kailua, Hawaii.

Kalihi-Palama Satellite City Hall, 1865
KAM IV Road, Honolulu, Hawaii.

Kaneohe Satellite City Hall, 46-024 KAM
Highway, Kaneohe, Hawali.

‘Wahiaws Satellite City Hall, 830 California
Avenue, Wahiawa, Hawall,

~Walansae Satellite City Hall, 85-670 Farring-

ton Highway, Walanse, Hawalii.

‘Waipahu Satellite City Hall, 94-300 Farring-

ton Highway, Waipahu, Hawaii.

NOTICES

For further information concerning
this notice, contact Captain P. B.
Walker, JAGC, U.S. Navy, c¢/o Code
09F, Pacific Division, Naval Facilities
Engineering Command, Pear]l Harbor,
gz%vgau 96860, telephone No. 808-471-

This notice supplements the previ-

! ous notice of public hearings on the
draft supplement to the 1972 {inal en-

vironmental impact statement on Xa-

hoolawe Island, Hawaii, FR Doc. 78-

6997, appearing at pages 10969-10970

in the issue for Thursday, March 186,

1978, as amended by FR Doc. 78-7966,

appearing at page 12747 in the issue

- for Monday, March 27, 1978.

Dated: April 3, 1978.

K. D. LAWRENCE,
Captain, JAGC, U.S. Navy,
Deputy Assistant Judge Advo-
cate General (Administratlive
Law).

[FR Doc. 78-8091 Filed 4-5-78; 8:45 am]

[3128-01]

DEPARTMENT OF ENERGY
Energy Information Administration

SURVEY OF OIL AND GAS WELL OPERATORS
TO OBTAIN ESTIMATES OF U.S. CRUDE OIL
AND NATURAL GAS RESERVES, PRODUC-
TION AND RELATED DATA

Public Hearing; Extension of Period for
Submission of Written Comments

AGENCY: Department of Energy,
Energy Information Administration.

ACTION: Notice of public hearing,

SUMMARY: The Energy Information
Administration (EIA) of the Depart-
ment of Energy hereby gives notice of
a public meeting for discussion of the
Oil and Gas Reserves, Production and
Related Data Form EIA-23, published
in the Fzperar, ReEcISTER February 17,
1978 (43 FR 6993). Speakers are spe-
cifically invited to comment on the
issues presented in the Froerar ReGis-
TER notice of February 17, 1978, con-
cerning the composition of the Form
EIA—23 and other pertinent issues.
Additionally, the date for submission
of written comments, originally set for
March 10, 1978, and subsequently ex-
tended to Aprn 19 1978, is further ex-
tended to May 8, 1978

DATES: Requests to speak must be
made by April 24, 1978. Written com-
ments must be submltted by May 8,
1978. The hearing will be held May 8
1978, commencing at 9:30 am. at the
locatlon specified in the “address" sec-
tion of this notice, and will be contin-
ued on May 9, 1978, if necessary.
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ADDRESSES: Comments and requests
to speak to: Department of Energy,
Public Hearing Management, Room
2313, 2000 M Street, Box SQ, Wash-
ington, D.C. 20461; hearing location:
Room 2105, 2000 M Street NW., Wash-
ington, D.C. 20461.

FOR FURTHER INFORMATION
CONTACT:

Robert C. Gillette (Hearing Proce-
dures), 2000 M Street NW., Room
2222, Washington, D.C. 20461, 202-
254-5201, or

William I. Monroe, Department of
Energy, 825 North Capitol Street,
Room 7312A, Washington, D.C.
20406, 202-275-43517, or if no answer,
202-275-4370.

SUPPLEMENTARY INFORMATION:
I. Comment procedures: A. Written
comments; B. Public hearing: 1. Re-
questing opportunity to make oral
statement. 2. Conduct of the hearing.

I. COMMERT PROCEDURES
A. WRITTEN COMMENTS

You are invited to submit written
views, data, or arguments with respect
to the composition of Form EIA--23
by the close of business on May 8,
1978. Comments should be submitted

‘to the address indicated in the “ad-

dresses” section of this notice and
should be identified on the outside en-
velope with the designation “Com-
ments to Form EIA—23.” PFifteen
coples should be submitted. All com-
ments received will be available for
public inspection in the DOE Reading
Room, Room 2107, Federal Building,
12th and Pennsylvania Avenue NW.,
between the hours of 8 am. and 4:30
p.m., Monday through Friday.

B. PUBLIC HEARING

1. Regquesting opportunity to mcke
oral statement. The time and place for
the hearing are indicated in the
“dates” and “addresses” sections of
this notice.

You must make a written request for
an opportunity to make an oral pre-
sentation at the hearing. You should
be prepared to describe the interest
concerned; if appropriate, to state why
you are a proper representative of a
group or class of persons that has such
an Interest; and to give a concise sum-
mary of the proposed oral presenta-
tion and a phone number where you
may be contacted through the day
before the hearing.

If you are selected to be heard, you
will be so notified before 4:30 pam.,
es.t., April 27, 1978, and must submit
100 coples of your statement to Public
Hearing Management, Room 2313,
2000 M Street NW., Washington, D.C.,
before 4:30 p.m., e.d.t., on May 5, 1978.

2. Conduct of the hearing. We re-
serve the right to select the persons to
be heard at this hearing, to schedule
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their respective presentations, and to
establish the procedures governing the
conduct of the hearing, The length of
each presentation may be limited,
based on the number of persons re-
questing to be heard.

. An EIA official will be designated to
preside at the hearing. This will not be

a judicial or evidentiary-type hearing. °

Questions may be asked only by those
,conducting the hearing and there will
be no cross-examination of persons
presenting statements. At the conclu-
sion of all initial oral statements, each
person who has made an oral state-
ment will be given the opportunity, if
he or she so desires, to make a rebut-
tal statemeht. The rebuttal statements
will be given in the order in which the
initial statements were made and will
be subject to time limitations.

You may submit questions to be

asked of any person making a state-
ment at the hearing to Public Hearing
Management before 4:30 pm., e.d.t.,
May 1, 1978. You may also submit any
questions, in writing, to the presiding
officer at the time of the hearing, the
presiding officer will determine wheth-
er the question is relevant, and wheth-
er the time limitations permit it to be
presented for answer.

Any further procedural rules needed
for the proper conduct of the hearing
?11 be announced by the presiding of-

cer.

A transcript of the hearing will be
made and the entire record of the
hearing, including the transcript, will
be retained and made available for in-
spection at the DOE Freedom of In-
formation Office, Room 2107, Federal
Building,
Avenue NW., Washington, D.C., be-
tween the -hours of 8 am. and 4:30
p.m., Monday through Friday. You
may purchase a copy of the tra.nscnpt
from the reporter.

Issued at Washington,
March 31, 1978.

WiLriaM S. HEFFELFINGER,
DirectorofAdministration.

[FR Doc. 78-9096 Filed 4-5-78; 8:45 am1

D.C, on

(6740-02]
DEPARTMENT OF ENERGY

Federal Energy Regulatory Commission
[Docket Nos. CS73-380, etc.]

APPLICATIONS FOR “SMALL PRODUCER"
CERTIFICATES *

MAaRrcH 27, 1978.

Take notice that each of the appli-
cants listed herein has filed an appli-
cation pursuant to section 7(c) of the
Natural Gas Act and §157.40 of the

1This notice does not provide for consoli-
dation for hearing of the several matters
covered herein.

12th and Pennsylvania .

NOTICES

regulations thereunder for a “small
producer” certificate of public conve-
nience and necessity authorizing the
sale for resale and delivery of natural
gas in interstate commerce, all as more
fully set forth in the applications
which are on file with the Commission
and open to public inspection.

Any person desiring to be heard or
to make any protest with reference fo
said applications should on or before
April 24, 1978, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, petitions to
intervene or protests in accordance
with the requirements of the Commis-
sion’s rules of practice and procedure
(18 CFR 1.8 or 1.10). All protests filed
with the Commission will be consid-
ered by it in determining the appropri-
ate action to be taken but will not
serve to make the protestants parties
to the proceeding. Persons wishing to
become parties to a proceeding or to
participate as a party in any hearing
therein must file petitions to intervene
;n‘:ﬁ accordance with the Commission’s

es.

Take further notice that, pursuant
to the authority contained in and sub-
ject to the jurisdiction conferred upon
the Federal Energy Regulatory Com-
mission by sections 7 and 15 of the
Natural Gas Act and the Commission’s
rules of practice and procedure, a
hearing will held without further
notice before the Commission on all
applications in which no petition to in-
tervene is filed within the time re-
quired herein if the Commission on its
own review of the matter believes that.
a grant of the certificates is required
by the public convenience and necessi-
ty. Where a petition for leave to inter-
vene is timely filed, or where the Com-
missior on its own motion believes
that a formal hearing is required, fur-
ther notice of such hearing will be
duly given.

Under the procedurs herein pro-
vided for, unless otherwise advised, it
will be unnecessary for applicants to
appear or be represented at the hear‘
ing.

KENRETH P, PLuMB,
Secretary.

‘ Docket No.

Date filed Applicant

CS73-380%... 11/11/77 Watson Petroleums
- ! Exploration, Ltd., 2500
First City National
Bank Bldg:, Houston,
“Tex. 77002,

3/20/78 Susan H. Hillstrom,*999
Green Street,
Apartment No. 2603,
San Francisco, Calif.
94133.

3/20/78 George J. Ablah, d.b.a.
Little George Oil Co.
and Magnum Land
Corp., 680 Fourth
Financial Center,
‘Wichita, Kans. 67202.

3/3/78 Punk Petroleum, Inc.,
3180 Liberty Tower,
Oklahoma City, Okla.
73102,

CST7-1617.....

CS77-364 2...

CS78-290.....

Docket No. Date filed

Applicant

CS78-292.....
CS'78-293.....
CS78—294:....
CS78-295.....

CS18-296.....

CS78-29T e
CS78-298.....

CS18-299 ...

CST8-300...

CST8-301.....

CS78-302.....

CS78-303.....

CS78-304.....

CS78-305 ...

CST8-306 .

CS78-307....e
CS78-308.....

CS178-309.....
CS78-310.....
CS78-311.....

CS78-312.....

CS18-313.....
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3/6/18 Gerald E, Harrington,
P.0. Box 4026, Station
A, Albuquerque, N,
Mox. 87100,

3/8/'18 F. Eugene Harrington,
P.0. Box 4026, Sutlon
A, Albuquerque, N,
Mex. 87108,

3/8/18 Mary Jone Chappell,
P.O. Box 40286, Station
A, Albuquerque, N.
Mex. 81108,

3/6/18 James V. Harrington,

P.O. Box 4028, Suuon
A, Albuquerquc. N.
Mex. 87108,

3/6/18 On Coust Petroleum Co.,
1200 Hanna Bullding,
Cleveland, Ohlo 44115,

3/6/78 W, E. Kirkpatrick and
Stephen 8. Stotts, 1308
Cookson, Ponca City,
Oklxa. 74601,

3/7/18 M. C. McClure, Box 310,
El Dorsdo,

67042,

3/8/78 Thomas J. Wintermute
(Winco OIl & Gas),
1116 The 600 Bldg., 600
Leopard 8t., Corpus
Christl, Tex. 78473,

3/9/18 Thomas R. Cambridge
and A. L. Nall, d.ba.
Cambridge & Nall, 803
Bank of the Southwest

3/9/18 Letoy W. James, Route
1, Box 13-B, Dodson,
La. 71442,

3/9/78 Chandler Development,
Inc., 1401 Denver Club
Bldg., 518 17th Street,
Denvey, Colo. 80202,

3/13/78 Stanley W.and Ryan Y.

Cunningham Trustx

No. 1, 5th Floor, 100
Park Avenue Bldg.,
Oklahoms City,
OkIn.73102.

3/13/18 Eugene Saber, M.D.,
2715 Basil Lane, Los
Angcles, Calif,

3/13/18 Perry Oll Co., 5400
North Brookline, Suite
XNo. 307, Oklahoma
City, Okla. 713112

3/13/18 Waync A. Plette, P.O.
Box 2156, Midland,
Tex. 719702,

3/13/18 The Rings of Saturn,
Inc., 1703 East Skelly

3/13/18 The Newhall Land &
Farming Co., 23823
Valencia Blvd..
Valencla, Callf, 91355,

3/13/18 ASA Energy Corp., P.O.
Box 640, Duncan, Okla.
73533,

3/14/18 John M. Davis, Trustee,
P.O. Box 366,
Stephens, Ark. 71764,

3/14/18 Carolina Exploration
Corp., P.O. Box 83117,
Columbla, 8.C. 29260,

3/14/78 Trust for Nancy Rodman
Angulsh under the will
of E. G. Rodman, Jr.,
Thomas E. Rodman,
and W, D, Noel,
Trustees, 1701
Pennsylvania Avenue
NW., Washington, D.C.
20008,

3/14/18 Ear] G. Rodman, Jr.,
1701 Pennsylvania
Avenue NW.,
Washington, D.C.
20006.



Applicant

Dockét No. Date filed

CS178-314.... 3/14/78 Thomss E. Rodman,
1701 Pennsylvania
Avenue NW.,
‘Washingten, D.C.
20006.

3/14/18 Mrs. B, G. Rodman, 1701
Pennsylvanis Ave,
NW., Washington, D.C.

. 20006.
3/14/78 Rocket Oil Co., P.O. Box
640, Duncsan, Okla.
73533.
3/16/78 Towalt Oll & Gas Co.,
6000 West Sth,
Amarillo, Tex. 79108.
3/17/78 Vequero Petroleum, Inc.,
1640 Capital Natlonal
Bank, Houston, Tex.
77002, -
3/17/78 New Mexico Energy
Corp., 800 Franz
Huning SW.,
Albuquerque, N. Mex.

87104,
3/20/78 Saga Petroleum US.,
Inc., 2000 West Loop
South, Suite 1650,
Houston, Tex. 77027,
3/20/78 B.B. Orr, P.O. Box 1608,
Longview, Tex. 75601,
3/20/78 Willlam M. Plaster, 800
- Johnson Bldg.,
Shreveport, La. 71101,
3/20/18 William E. Richardson,
1101 Petroleum Club
Bldg., Tulsa, Okla.
74119.
3/20/78 Ivan Wilder, P.O. Box
97, Gallatin, Mo. 64640,
3/20/78 Brandt Ol Co., 1103
Douglas Bldx..
Wichita, Eans. 67202,
3/20/78 Panhandle Cooperative
Royalty Co., 402
Cravens Bldg.,

CS78-3°15 e

CS78-316.....
C878-317.....

CS578-318.....

CS78-319.....

CS78-320.....

CS78-321.....
CS78-322.....

C578-323.....

CS578-324.....
CS78-325.....

CS78-326.....

CS78-327.... 3/20/78 Cherokee Resources,
Inc., 432 Mayo bldg.,
Tulsa, Okla. 74103.

3/20/78 R. Q. Williams, P.O. Box
3012, Midland, Tex.
79702,

CS78-328.....

1Being. noticed to reflect walver of Sec.
$157.40(bX2).

2Being noticed to reflect neme and address
change, a5 evidenced by letter dated Mar. 14, 1978,

3Being noticed to include Magnum Land Corp.

[FR Doc. 78-8898 Filed 4-5-78; 8:45 am] .
[6560-01]

- ENVIRONMENTAL PROTECTION
AGENCY
" [FRL 877-61

COLORADO DRINKING WATER PROGRAM

Determination of Primary Enforcement
Responsibility

In accordance with the provisions of
section 1413 of the Safe Drinking
Water Act of 1974 (SDWA), (88 Stat.
1661; 42 U.S.C. 300f et seq.) and 40
CFR 142 (41 FR 2918; January 20,
1976), Dr. Anthony W. Robbins, Ex-
. ecutive Director of the Colorado State
Department of Health, has submitted
an application for assumption of pri-
mary  enforcement  responsibility
under the SDWA to the Environmen-
tal Protection Agency (EPA) for ap-
proval.

NOTICES
Notice is hereby given that the Re-

_ gional Administrator of EPA Region

VIII has approved this application for
primary enforcement authority, to
become effective on April 21, 1978.
This action was based upon a~thor-
ough evaluation of Colorado’'s water
supply supervision program in relation
to the requirements of 40 CFR 142.10.
Specifically, the State has adopted
and implemented:

1. Primary drinking water regula-
tions which are as stringent as the Na-
tional Interim Primary Drinking
Water Regulations;

2. An inventory of public drinking
water systems;

3. A systematic program for conduct-
ing sanitary surveys of public drinking
water systems;

4. A State program for certification
of laboratories performing analyses of
drinking water samples;

5. State laboratory procedures, ap-
proved by EPA, for drinking water
analyses;

6. A plan and construction review
pro

1. Statutory and regulatory enforce-
ment authority and procedures;

8. Requirements for suppliers of
drinking water to keep appropriate re-
cords and make appropriate reports to
the State;

9, Requirements for suppliers of

| drinking water to give public notice

for violation of State drinking water
regulations;

10. A system for required State re-
cordkeeping and reporting;

11. A program for issuing variances
and exemptions; and

12. A plan for providing safe drink-
ing water under emergency circum-
stances.

On or before April 21, 1878, any
person may request a public hearing
to _consider the Regional Administra-
tor's determination. If a public hear-
ing is requested and granted, this de-
termination will not become effective
until such time, following the hearing,
as the Reglonal Administrator issues
an order affirming or rescinding the
determination.

Requests for a public hearing shall
be addressed to:

Alan Merson, Reglonal Administrator, US.
Environmental Protection Agency, 1860
Lincoln Street, Denver, Colo. 80205.

and shall include the following infor-
mation:

1. The name, address, and telephone
number of the indlvldual organiza-
tion, or other entity requesting a hear-

ing;

2. A brief statement of "the request-
ing person’s interest in the Regional
Administrator’s determination and of
information that the requesting indi-
vidual intends to submit at such hear-
ing; and,

3. The sigpnature of the Individual
making the request; or, if the request

14537

is made on behalf of an organization
or other entity, the signature of a re-
sponsible official of the organization
or other entity.

A complete copy of Colorado’s appli-
cation for primary enforcement re-
sponsibility is available for public in-
spection, during normal business
hours, at the Office of the EPA Re-
gional Administrator, and at the ¥ol-
lowing location in Colorado:

Colorado State Departmen? of Health, 4210
East 11th Avenue, Denver, Colo.

Dated: March 31, 1978.

Axrax MERSOR,
Regional Administrator.

[FR Doc. 78-9032 Filed 4-5-78; 8:45 am]

[6730-01]
FEDERAL MARITIME COMMISSION

CERTIFICATES OF FINANCIAL RESPONSIBILITY
(OIL POLLUTION) -

Cartificales Revoked

Notice of voluntary reveocation is
hereby given with respect te Certifi-
cates of Financial Responsibility (Oil
Pollution) which had been issued by
the Federal Maritime Commission,
covering the below indicated vessels,
pursuant to part 542 of title 46 CFR
and section 311(p)(1) of the Federal
Water Pollution Control Act, amend-
ed.

Cerl{ficcle Ouner/operclor and tessels
No.
01014..... Robert Bornhofen Reederei: Eliscbeth
Bornhafen.
01151 ... Overseas Tankship Corp:  Chevron
Frenkfurt.

01546 e Bc}:sn Pruit Lines S.A: Frubel Prinses
c.

01574 . Fearnley & Eger: Ferngrove, Femnspring.

01578 ..... Harald Jacobsen Shipping A/S: Joane-

land.

01758...... Chotin Transportation Inc: NMS 1302,
Chotin 1643X, Cholin 991X.

01805...... Sulsse Atlantique: SL Cerpre.

01890...... A/S Billabong: Star Caridoo.

01893 ... Silver Line Ltd.: Silverdon.

01899 ... Hotmwn Navigation Co., Inc: C’cpe

01910 e Dcm.lche Dampfschifffahrisgesellschaft
Hansa: Argenfels, Wasserfels.
01981 ...... AB Svensks Venska Orient Linfen: Skx-
nanlend, Tyruslend, Videlend, Viking-

lard.

02138..... Sloux City & New Orleans Barge Lines,
Inc: SCNO-1308, SCNO-1307, SCNO-
1308, SCNO-1305, SCNO-1304, SCNO-
1303, SCNO-1302, SCNO-1301, SCNO-
1251, SCNO-1250, SCNO-1204, SCNO-
1203, SCNO-1202, SCNO-1326, SCNO-
1314, SCNO-1313, SCNO-1312, SCNO~
1311, SCNO-1310, SCNO-1309, SCNO-
1315, SCNO-1316, SCNO-1317, SCNO-
1318, SCNO-1319, SCNO-1320, SCNO-
1321, SCNO-1322, SCNO-1323, SCNO-
1324, SCNO-1325, SCNO-1327B,
SCNO-1801, SCNO-1802, SCNO-1803,

. Omahe, Nedreska Cily, Siowxr City,
Waller Stephens Cox, Robdert Crowm,
SCNO-1201.
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14538 NOTICES
CertNtﬂcate Ouwner/operator and vessels Certificate Owner/operator and vessels
0. . No.
02194...... Compagnie General Maritime: S Kiang, 07721..... Sea Bridge Marine, Inc.: Yosemite,
Moront, 078117...... Yick Fung Shipping & Enterprises Co.

02198...... Peninsular & Oriental Steam Navigation Ltd.: Chukchi Sea.
, Co.: Strathtay, Strathtruim. 07928..... Partenreederel M/S Carola Relth:
02199...... Bugsler, Reederei-Und Bergungs-Aktien- - Carola Reith,
geselischaft: Elbeland, 08064...... Santa Fe Pomeroy Marine Services Co.:
02218...... Christian Haaland: Northland: Navajo.
02241...... Cape Continent Shipping Co. (Propri-  (8207...... Bibby Tankers Ltd.: Liverpool Bridge.
etary) Ltd.: Tanga. . 08598 ...... ‘Tolmi Navigation Ltd.: Tolmt.
G&C Towing, Inc.: Chippewa. X 09031..... Union Mechling Corp.: Star Diamond.
Interstate & Ocean Transport Co.: Inter-  (9510...... Paducah Diesel Service, Inc.: OR 947, B5.
state No, 12. 09531..... Socleta Partenopea di Navigazione
02551...... mlirgm’.in Lnlll-xecsi %.vtd.f clt‘tcz;dof n%ttawa. City S.P.A.: Span Seconda.
.« _of Corin of Auckla; 637 ewoeee B. E. Al 0 orge
02601 ...... ca.raiN \"ﬂs‘c:'l;?a Scheepvaart Maatschapplj 99 37 pme‘,v mmn'mpfgg?o?”' Geore
. Vil mares. B81 euee Mari + Ch U
02610...... Peter Dohle Schiffahrts-KG: Carolina, ‘33-,23 - %lﬁpiﬁg Mmtéﬁof Aﬁmdu@, Sg,,{:

02697 ...... Hg.lg.nic S%ppinz & Industries Co. Ltd. Ocean Fighter.
: Mikton. ward Panama .
02061...... Kobe Kisen Kabushiid Kalsha: Showa Cooo0™ mmmrdsgagmz co- ¢ ) 843

HMaru, Atlantic Maru, Muneshima  10094..... Echo Marine, Inc: Hollywood 2200.

Maru. of 4
02980..... Rederl A/S Mimer and A/S Norfart; 10120-- Samelet Skaugen-Offshore Supply Ships:

Ska:
. Anette. .
03055..... Upper Lakes Shipping Ltd: Prosphore_ 10317...... Dc;gg' ggr;llﬁ) Cc:; Ltd.: Dong Won No.

Conveyor. - .
03137..... Cunard Steam-Ship Co. Ltd:: Manfpur, 10449+ Metropolitan Ocean Carrlers Corp.: Man
03216...... Rederiaktiebolaget Salenia: San Benito.
03271...... Sea-Land Service, Inc.: Wacosta. -
03294...... Companhia de Navegacao Lloyd Brasi-
lelro: Anna Nery.
03315...... Afran Transport Co.: Beaufort Sea.
03359...... Puntamar S.A.: Audacily.
03413..... Baba-Daiko Shosen K.K.: Hudson Maru.
03441...... Jng;n Line KK Japan Jasmin, Japan
ve.
03453 ...... Kyosel Kisen K.K.: Seiten. R
03468...... Nihonkai Kisen Kabushiki{ Kaisha: Hon-
moku Maru.
03692..... Marmac Corp.: Coastal 7.
04049...... A/S Mosgulf Shipping Co.: Strathearn.
04191...... Caribbean-Atlantic Cargo Inc., Panama:

Ondine.
04196...... Otto CandiesInc.: OC 250.
04341...... Adriatic Shipping Corp.: Gherania.
04490...... Selyu Gyogyo Kabushiki Kaisha: Sefyu-

tinia.
10514...... Spacia Maritime
Myriam O.
10698...... K.G.G., 8.A.: Sea Bird No. §2.
10997...... Spanocean Line Ltd.:Irish Wasa.
11118..... Hunting & Son Ltd.: Teesfield.
11124...... SC Deckships 2 Ltd.: Tarek.
11248...... Timor Shipping X.td.: Ocean Valour.
11297 ...... Marittima Melloni S.P.A.: Piviere.
11433...... Takamiya Maru Gyogyo K.X.: Takamiya
Maru No. 23, Takamiye 2faru No. 15.
11466...... Lee-VacLtd:S & H No. 1.
11556 ...... Transfruta-Companhia Nacional de
Navios Frigorificos: Frigoantartico.
12013...... Cyuichi Kanazawa: Shoun Maru No. 11.
“12217..... Canadian National Rallway Co.: Incan
St Laurent.
13225...... Justo Ojeda Perez: Costa de Terranova.
13267...... Skaugen Offshore Supply Ships: Skau-

Co. Ltd. Cyprus:

maru No. 12, hill, Skautop.
04668..... United Venture Navigation Co. ILtd:  13276..... Nisshin Shipping Co. Ltd.: Blue Kocht.
Grand Trust. 13342..... Halsbury Shipping Co. Lid.: Bangkok

04884..... Hall Corp. Shipping Ltd.: Cove Trans-
port, Cape Transport.

04891..... AB A. K. Ferstroms Granitindustrier:
Eric F. Fernstrom, A. K. Fernstrom.

05138...... Rﬁ)ﬁcﬂmmuua. 0 Compania Naviera S.A.:

Star. P
13346...... Bibby Transport Ltd. & Bibby Freighters
Ltd.: Northamptonshire.
13415...... Ben Hur Shipping Co. Ltd.: Nela.
13438..... Suemar 8, L.: Suemar Uno. .

- 05445...... Ea.ste;'n Seaboard Petroleum Co. Inc.i By the Commission.
Eastpet No. 6, Eastpet No. 5, Eastpe
No. 3, Eastpet No. 4, Eastpet No. 2, Francis C. HURNEY,
Eastpet No. 1. Secretary.
05520...... U%igs ;:;rblde Corp.: CCT-941, CCT-940, [FR Doc. 78-9135 Filed 4-5-78; 8:45 am]

05552...... ‘Dutra & Son, Inc.: California.

05624...... Pertamina: Permina Samudra III,

05736...... Flota Cubana de Pesca: Jucaro.

05792..... Korea Wonyang Fisherles Co. Ltd.
Kwanyg Myong 99, Kwang Myong 98,
EKwang Myong 153, Kwang Myong 20,
Sogrisan, Seolagsan, Kwang Myong 21,
Kwang Myong 71, Kwang Myong 95,
Kwang Myong 156, Kwang Myong 155,
Rwang Myong 92, Kwang Myong 87,
Kwang Myong 86, Kwang Myong 85,
Kwang Myong 88, Kwang Myong 76,
Kwang Myong 83, Kwang Myong 72;
Ruwang Myong 81, Kwang Myong 75,

06487 ...... Naviera Ason 8, A.: Patricio.

06558 ...... Perse Tanker Shipping Corp.: Sassan.

06590...... Austin Navigation Corp. Ltd.: Velda.

06721...... Koofl Industrial Co. Lid.: O Dae Yang
No. 301, O Dae Yang No. 305, O Dae
Yanyg No. 105, O Dae Yang No. 302,

06764 cuoes Txt'lumph Carrlers Inc.: Daishowa Ven-
ure.

06893...... Cerro Shipping Co. I.td.: Athens Day,
06925...... Bibby Bulk Carriers Ltd.: Mersey Bridge.
07283...... Evergreen Line 8.A.: Ever Welfare.

07677 ...... Atlantic-Mediterranean Shipping Corp.:
Medi Star, . .

07616...... F. Ll Cefalu: Gabriella C.

07623...... Hav;aﬂan Tug & Barge Co., Ltd.: HTB-
37, Mol. |

07640...... Exxon Co, USA: Exron Port Everglades.

07675 ...... KarmH ony Transport Corp., Inc.. Unique

arriet, '

[6730-01]
" GLOBAL FREIGHT FORWARDERS, INC. ET AL

Independent Ocean Freight Forwarder License
Applicants

Notice is hereby given that the fol-
lowing applicants have filed with the
Federal Maritime Commission applica-

_ tions for licenses as independent ocean
freight forwarders pursuant to section
44(a) of the Shipping Act, 1916, (Stat.
422 and 46 U.S.C. 841(b)).

Persons knowing of any reason why
any of the following applicants should
not receive & license are requested to
communicate with the Director,
Bureau of Certification and Licensing,
Federal Maritime Commission, Wash-
ington, D.C. 20573.

Global Freight Forwarders, Inc., 609 Fannin
Building, Suite 326, Houston, Tex. 77002,
Officers: Michael Jester, President/Direc-
tor; Ken Jester, Vice President; J. James
Luek, Secretary/Director.,

.

News World Forwarding Ltd., 3300 Veterans
Highway, Bohemia, N.¥Y. 11716, Officors:
Gabriel J. Fazio, President; Gabriclle
Fazio, Secretary/Treasurer,

D. E. Reardon Export Co. (d.b.a. Donald E,
Reardon), 126 State Street, Boston, Masg,
02109. o

John L. Westhorp, d.b.a, Trident Forward«
ing Service, 10510 SW. 204 Terraco,
Miami, Fla. 33189,

A. I’s Freight Forwarding Inc., 5282 NW,
72nd Avenue, Miami, Fla. 33152, Officers:
Alberto Lahens, President; Celina Lahens,
Vice President.

Philip Chalmers, 198 Broadway, New York,
N.Y. 10038.

Silvia Martinez, 5874 Freeman Avenue, La
Crescenta, Calif, 91214,

Greitzer Brokers (d.b.a. Jerome T.
Greltzer), 4635 Border Village Road, San
Ysidro, Calif, 92073.

Sincl-Air Maritime Service (d.b.a. Shirley de
Sinclair), 2236 Stranahan Drive, Alham-
bra, Calif. 91803.

Bayton Anthony Duplantis, 1726 Randolph
Place, No. 4, Memphis, Tenn. 38138.

iBy the Federal Maritime Commlis-
sion.

Dated: April 3, 1978.

Francis C. HURNEY,
Secretary.

[FR Doc. 78-9136 Piled 4-5-78; 8:45 am)

[6730-01]
[Docket No. 72-35]

PACIFIC WESTBOUND CONFERENCE

Investigation of Rates, Rules and Practices Per-
taining to the Movement of Wastepaper and
Woodpulp From United States West Coast
Ports 1o Ports in Japan; Draft Environmental
Impact Statement

Upon completion of a Draft Environ-
mental Impact Statement (“DEIS"),
the Federal Maritimeé Commission’s
Office of Environmental analysis
(“OEA”) has identified the environ-
mental consequences of the Commis-
sion’s final resolution in this proceed-
ing. The DEIS indicates that the
FMC's final resolution in this proceed«
ing may result in important savings in
solid waste management costs, landfill,
fossil fuel consumption, air and water
pollution and process water. The envi-
ronmental impact statement is re-
quired under Section 4332(2)(c) of
NEPA.

Docket No. 72-35 Is an investigation
to determine whether the Pacific
Westbound Conference’s (“PWC")
rates, rules and practices for moving
wastepapér and woodpulp from United

-States West Coast ports to ports in the

Far East violate sections 15, 16, 117,
18(b) ¢5), and 22 of the Shipping Act
of 1916.

The OEA’s conclusion is contained
in the DEIS which is available on re-
quest from the Public Information
Office, Room 11413, Federal Maritime
Commission, Washington, D.C. 20573,
telephone 202-523-5764. Interested
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parties may, on or before May 8, 1978,
comment on the DEIS by filing state-

- ments (exceptions) with the Secretary,
Federal Maritime Commission, 1100 L
Street NW., Washington, D.C. 20573.
No final Commission action shall be
taken within 90 days following publi-
cation of the Notice in the IEDERAL
REGISTER. -

It should be emphasized that the
DEIS is not an official decision of the
Commission. It represents an evalua-
tion of the environmental issues in the
proceeding and does not purport to re-
solve the existence of unfair rate dis-
crimination, unreasonable adva.ntage
to any particular person or the exis-
tence of unreasonable rate levels im-
peding the foreign commerce of the
United States. These legal issues are
not relevant to the determination of
environmental impact. Therefore,
comments on the environmental study
should be limited to discussion of the
presence or absence of environmental
impaets and the alternatives available,

Copies of comments or exceptions to
the DEIS and copies of all future cor-
respondence and pleadings filed in this
proceeding shall be served on Chief,
Office of Environmental Analysis,
Federal Maritime Commission, 1100 L
Street NW., Washington, D.C. 20573."

Francis C. HURNEY,
Secretary.

[FR Doc. 78-9137 Filed 4-5-78; 8:45 am]

[1610-01] - :
GENERAL ACCOUNTING OFFICE
REGULATORY REPORTS REVIEW
Receipt of Report Proposal

The following request for clearance
of a report intended for use in collect-
ing information from the public was
received by the Regulatory Reports
Review Staff, GAO, on March 23,
1978. See 44 U.S.C. 3512 (c) and (d).
‘The purpose of publishing this notice
in the FEDERAL REGISTER is to inform
the public of such receipt.

The notice includes the title of the
request received; the name of the
agency sponsoring the proposed collec-
tion of information; the agency form
number, if applicable; and the fre-
quency with which the information is
proposed to be collected.

‘Written comments on the proposed
SEC request are invited from all inter-
ested persons, organizations, public in-
terest groups, and affected businesses.
Because of the limited amount of time
GAO has to review the proposed re-
quest, comments (in triplicate) must
be received on or before April 24, 1978,
and should be addressed to Mr. John
M. Lovelady, Assistant Director, Regu-
latory Reports Review, United States
General Accounting Office, Room
5106, 441 G Street NW., Washington,
D.C. 20548.

NOTICES

Further information may be ob-
tained from Patsy J. Stuart of the
Regulatory Reports Review Staff, 202-
275-3532.

SECURITIES AND EXCHANGE COMMISSION

The SEC requests clearance of a new
Form 146, Report of Offering Made in
Reliance Upon Rule 146. Form 146 isa
notification form and relates to the
use of Rule 146 (17 CFR 230.146), the
SEC’s rule which establishes a ‘safe
harbor” in connection with sales of se-
curities in transactions not involving a
public offering. The SEC states that
potential respondents to Form 146 are

- all persons who make use of Commls-

sion Rule 146. The SEC estimates po-
tential respondents will number ap-
proximately 500 annually and that re-
porting time will average one hour per

response.
Norman F. Hevy,
RegulatoryReports
Review Officer.
[FR Doc. 78—9107 Filed 4-5-78; 8:45 am]

[4110-85]
DEPARTMENT OF HEALTH,
- EDUCATION, AND WELFARE
Office of the Secretary
ADVISORY COMMITTEE
Maeeting

In accordance with section 10(a)(2)
of the Federal Advisory Committee
Act (Pub, L. 92-463), announcement is
made of the following National Advi-
sory body scheduled to meet during

" the month of May 1978:

UNITED STATES NATIONAL COMMITIEY OX
VrrTAL AXD HEALTH STATISTICS

Date and Time: May 3-4, 1978, 9 am.

Place: Snow Room, 5051, HEW North Build-
ing, 330 Independence Avenue SW., Wash-
ington, D.C. 20201.

Type of meeting: Open {or entire meeting.

Purpose: The Secretary and by delegation
the Assistant Secretary for Health and
the Director, National Center for Health
Statistics (NCHS), are charged under sec-
tion 306 of the Public Health Service Act,
as amended, 42 U.5.C. 242k, with the re-
sponsibility to collect, anslyze, and dis-
seminate national health statistics on vital
events and health activities, including the
physlical, mental, and physlological char-
acteristics of the population, illness,
injury, impairment, the supply and utili-
zation of health facllitles and manpower,
the operation of the health services
system, hesalth economic expenditures,
and changes in the health status of
people; administer the Cooperative Health
Statistics System; stimulate and 